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U.S. Customs Service 


Treasury Decisions 


(T.D. 02-22) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR APRIL 2002 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 02-19 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): None. 


Denmark krone: 
April 22, 2002 $0.106724 
South Africa rand: 


April 26, 2002 $0.093153 
PIE MEM ss Sak a oleae «its ola basalt aiahials Se en eee eae 093153 
April 28, 2002 .093153 
April 29, 2002 .094384 
PUMA MIE ee oo Sr. Seiler gle Ca atind aa ena e cecaeie eno tae 093985 


Venezuela bolivar: 


April 11, 2002 $0.001155 
April 12, 2002 001175 
April 13, 2002 .001175 
April 14, 2002 .001175 
April 15, 2002 .001161 
April 18, 2002 001189 
April 19, 2002 .001188 
April 20, 2002 .001188 
April 21, 2002 .001188 
April 22, 2002 .001167 
April 23, 2002 .001168 
April 24, 2002 .001189 
April 25, 2002 .001189 
SUNN I ARMIN oat sch on. 35 5:8 %:'o, dhe Se eIeNa aS RR ete e adi fS altel ahaa on .001196 
April 27, 2002 .001196 
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FOREIGN CURRENCIES—Variances from quarterly rates for April 2002 
(continued): 
Venezuela bolivar (continued): 


April 28, 2002 $0.001196 
April 29, 2002 001189 


April 30, 2002 .001182 
Dated: May 1, 2002. 


RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange. 


(T.D. 02-23) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR APRIL 2002 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buyingrates, are published 
for the information and use of Customs officers and others concerned 


pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): None. 
Austria schilling: 


April 1, 2002 $0.063996 
April 2, 2002 063821 
April 3, 2002 063981 
April 4, 2002 063799 
oo oie on tn dy odo vieim sds 063988 
April 6, 2002 063988 
April 7, 2002 063988 
April 8, 2002 063589 
April 9, 2002 063901 
April 10, 2002 063908 
April 11, 2002 064163 
April 12, 2002 063894 
April 13, 2002 063894 
April 14, 2002 063894 
April 15, 2002 063967 
April 16, 2002 064170 
April 17, 2002 064570 
April 18, 2002 064664 
April 19, 2002 064628 
April 20, 2002 064628 
April 21, 2002 064628 
April 22, 2002 064512 
April 23, 2002 064657 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2002 (continued): 


Austria schilling (continued): 


April 24, 2002 $0.064788 
April 25, 2002 065246 
April 26, 2002 065260 
April 27, 2002 .065260 
April 28, 2002 .065260 
April 29, 2002 065609 
April 30, 2002 .065420 


Belgium franc: 


April 1, 2002 $0.021830 
April 2, 2002 021770 
April 3, 2002 021825 
April 4, 2002 021763 
April 5, 2002 021827 
April 6, 2002 021827 
April 7, 2002 021827 
April 8, 2002 021691 
April 9, 2002 021797 
April 10, 2002 021800 
April 11, 2002 021887 
April 12, 2002 021795 
April 13, 2002 021795 
April 14, 2002 021795 
April 15, 2002 021820 
April 16, 2002 021889 
April 17, 2002 022025 
April 18, 2002 022058 
April 19, 2002 022045 
April 20, 2002 022045 
April 21, 2002 022045 
April 22, 2002 022006 
April 23, 2002 022055 
April 24, 2002 022100 
April 25, 2002 022256 
April 26, 2002 022261 
April 27, 2002 022261 
April 28, 2002 022261 
April 29, 2002 022380 
April 30, 2002 022315 


Finland markka: 


April 1, 2002 $0.148106 
April 2, 2002 .147703 
April 3, 2002 .148073 
April 4, 2002 147652 
April 5, 2002 .148089 
April 6, 2002 .148089 
April 7, 2002 .148089 
April 8, 2002 .147164 
April 9, 2002 .147888 
April 10, 2002 .147904 
April 11, 2002 .148493 
April 12, 2002 .147871 
April 13, 2002 147871 
April 14, 2002 147871 
April 15, 2002 .148039 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2002 (continued): 


Finland markka (continued): 


April 16, 2002 : $0.148510 
April 17, 2002 149435 
April 18, 2002 .149654 
April 19, 2002 .149570 
April 20, 2002 .149570 
April 21, 2002 .149570 
April 22, 2002 .149300 
April 23, 2002 .149637 
April 24, 2002 .149940 
April 25, 2002 .150999 
April 26, 2002 .151033 
April 27, 2002 .151033 
April 28, 2002 .151033 
April 29, 2002 .151840 
April 30, 2002 151403 


France franc: 


April 1, 2002 $0.134247 
April 2, 2002 133881 
April 3, 2002 134216 
April 4, 2002 133835 
April 5, 2002 134231 
April 6, 2002 134231 
April 7, 2002 134231 
April 8, 2002 133393 
April 9, 2002 . 134048 
April 10, 2002 134064 
April 11, 2002 134597 
April 12, 2002 134033 
April 13, 2002 134033 
April 14, 2002 134033 
April 15, 2002 134186 
April 16, 2002 134612 
April 17, 2002 135451 
April 18, 2002 135649 
April 19, 2002 135573 
April 20, 2002 135573 
April 21, 2002 135573 
April 22, 2002 135329 
April 23, 2002 135634 
April 24, 2002 135908 
April 25, 2002 136869 
April 26, 2002 136899 
April 27, 2002 136899 
April 28, 2002 136899 
April 29, 2002 137631 
April 30, 2002 137235 


Germany deutsche mark: 


April 1, 2002 $0.450244 
April 2, 2002 449017 
April 3, 2002 450141 
April 4, 2002 448863 
April 5, 2002 450193 
April 6, 2002 .450193 
April 7, 2002 450193 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2002 (continued): 


Germany deutsche mark (continued): 


April 8, 2002 $0.447380 
April 9, 2002 449579 
April 10, 2002 449630 
April 11, 2002 451420 
April 12, 2002 449528 
April 13, 2002 449528 
April 14, 2002 449528 
April 15, 2002 450039 
April 16, 2002 451471 
April 17, 2002 454283 
April 18, 2002 454948 
April 19, 2002 454692 
April 20, 2002 454692 
April 21, 2002 454692 
April 22, 2002 453874 
April 23, 2002 454896 
April 24, 2002 455817 
April 25, 2002 459038 
April 26, 2002 459140 
April 27, 2002 459140 
April 28, 2002 .459140 
April 29, 2002 461594 
April 30, 2002 460265 


Greece drachma: 


April 1, 2002 $0.002584 
April 2, 2002 .002577 
April 3, 2002 .002584 
April 4, 2002 .002576 
April 5, 2002 .002584 
April 6, 2002 .002584 
April 7, 2002 .002584 
April 8, 2002 002568 
April 9, 2002 .002580 
April 10, 2002 002581 
April 11, 2002 .002591 
April 12, 2002 .002580 
April 13, 2002 .002580 
April 14, 2002 .002580 
April 15, 2002 .002583 
April 16, 2002 .002591 
April 17, 2002 .002607 
April 18, 2002 002611 
April 19, 2002 .002610 
April 20, 2002 002610 
April 21, 2002 .002610 
April 22, 2002 .002605 
April 23, 2002 .002611 
April 24, 2002 .002616 
April 25, 2002 002635 
April 26, 2002 002635 
April 27, 2002 .002635 
April 28, 2002 002635 
April 29, 2002 .002649 
April 30, 2002 .002642 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 


April 2002 (continued): 


Ireland pound: 
April 1, 2002 
April 2, 2002 
April 3, 2002 
April 4, 2002 
April 5, 2002 
April 6, 2002 
April 7, 2002 
April 8, 2002 
April 9, 2002 
April 10, 2002 
April 11, 2002 
April 12, 2002 
April 13, 2002 
April 14, 2002 
April 15, 2002 
April 16, 2002 
April 17, 2002 
April 18, 2002 
April 19, 2002 
April 20, 2002 
April 21, 2002 
April 22, 2002 
April 23, 2002 
April 24, 2002 
April 25, 2002 
April 26, 2002 
April 27, 2002 
April 28, 2002 
April 29, 2002 
April 30, 2002 

Italy lira: 

April 1, 2002 
April 2, 2002 
April 3, 2002 
April 4, 2002 
April 5, 2002 
April 6, 2002 
April 7, 2002 
April 8, 2002 
April 9, 2002 
April 10, 2002 
April 11, 2002 
April 12, 2002 
April 13, 2002 
April 14, 2002 
April 15, 2002 
April 16, 2002 
April 17, 2002 
April 18, 2002 
April 19, 2002 
April 20, 2002 
April 21, 2002 
April 22, 2002 
April 23, 2002 
April 24, 2002 


$1.118131 
1.115084 
1.117877 
1.114703 
1.118004 
1.118004 
1.118004 
1.111021 
1.116481 
1.116608 
1.121052 
1.116354 
1.116354 
1.116354 
1.117623 
1.121179 
1.128162 
1.129813 
1.129178 
1.129178 
1.129178 
1.127146 
1.129686 
1.131971 
1.139971 
1.149225 
1.140225 
1.140225 
1.146320 
1.143018 


$0.000455 
000454 
.000455 
000453 
000-455 
000455 
000455 
000452 
.000454 
.000454 
000456 
.000454 
000454 
000454 
.000455 
000456 
.000455 
.000460 
.000459 
.000459 
.000459 
000458 
.000459 
-000460 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2002 (continued): 


Italy lira (continued): 


April 25, 2002 $0.000464 
April 26, 2002 000464 
April 27, 2002 000464 
April 28, 2002 000464 
April 29, 2002 000466 
April 30, 2002 .000465 


Luxembourg franc: 


April 1, 2002 $0.021830 
April 2, 2002 021770 
April 3, 2002 .021825 
April 4, 2002 .021763 
April 5, 2002 .021827 
April 6, 2002 .021827 
April 7, 2002 021827 
April 8, 2002 021691 
April 9, 2002 021797 
April 10, 2002 ‘ .021800 
April 11, 2002 .021887 
April 12, 2002 021795 
April 13, 2002 .021795 
April 14, 2002 .021795 
April 15, 2002 .021820 
April 16, 2002 . ; .021889 
April 17, 2002 022025 
April 18, 2002 022058 
April 19, 2002 022045 
April 20, 2002 .022045 
April 21, 2002 .022045 
April 22, 2002 .022006 
April 23, 2002 .022055 
April 24, 2002 .022100 
April 25, 2002 .022256 
No 2 a eee am er ray Srapieere npr ipe per pbk Geant 022261 
April 27, 2002 .022261 
April 28, 2002 .022261 
April 29, 2002 .022380 
PIMA CRETE 5: 5s: oc oisieis aioe bialald «Sea aia ods Kaltes Mee eed 022315 


Netherlands guilder: 


April 1, 2002 $0.399599 
April 2, 2002 398510 
April 3, 2002 399508 
April 4, 2002 398374 
April 5, 2002 399553 
April 6, 2002 399553 
April 7, 2002 399553 
April 8, 2002 397058 
April 9, 2002 .399009 
April 10, 2002 399054 
April 11, 2002 400643 
April 12, 2002 398964 
April 13, 2002 398964 
April 14, 2002 398964 
April 15, 2002 399417 
April 16, 2002 400688 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2002 (continued): 


Netherlands guilder (continued): 


April 17, 2002 $0.403184 
April 18, 2002 403774 
April 19, 2002 403547 
April 20, 2002 403547 
April 21, 2002 403547 
April 22, 2002 402821 
April 23, 2002 403728 
April 24, 2002 404545 
April 25, 2002 407404 
April 26, 2002 407495 
April 27, 2002 407495 
April 28, 2002 407495 
April 29, 2002 .409673 
April 30, 2002 408493 


Portugal escudo: 


April 1, 2002 $0.004392 
April 2, 2002 .004380 
April 3, 2002 .004391 
April 4, 2002 004379 
April 5, 2002 004392 
April 6, 2002 004392 
April 7, 2002 004392 
April 8, 2002 .004364 
April 9, 2002 004386 
April 10, 2002 .004386 
April 11, 2002 .004404 
April 12, 2002 004385 
April 13, 2002 .004385 
April 14, 2002 004385 
April 15, 2002 .004390 
April 16, 2002 004404 
April 17, 2002 : 004432 
April 18, 2002 004438 
April 19, 2002 004436 
April 20, 2002 .004436 
April 21, 2002 004436 
April 22, 2002 004428 
April 23, 2002 004438 
April 24, 2002 004447 
April 25, 2002 004478 
April 26, 2002 .004479 
April 27, 2002 .004479 
April 28, 2002 .004479 
April 29, 2002 004503 
April 30, 2002 .004490 


South Korea won: 


April 1, 2002 $0.000753 
April 2, 2002 .000752 
April 3, 2002 000752 
April 4, 2002 000752 
April 5, 2002 000752 
April 6, 2002 .000752 
April 7, 2002 000752 
April 8, 2002 000753 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2002 (continued): 


South Korea won (continued): 


April 9, 2002 $0.000752 
April 10, 2002 000752 
April 11, 2002 .000752 
April 12, 2002 000751 
April 13, 2002 .000751 
April 14, 2002 .000751 
April 15, 2002 .000753 
April 16, 2002 000754 
April 17, 2002 .000758 
April 18, 2002 000761 
April 19, 2002 .000762 
April 20, 2002 .000762 
April 21, 2002 .000762 
April 22, 2002 .000764 
April 23, 2002 .000766 
April 24, 2002 .000765 
April 25, 2002 000771 
April 26, 2002 000771 
April 27, 2002 .000771 
April 28, 2002 .000771 
April 29, 2002 000773 
April 30, 2002 .000773 


Spain peseta: 


April 1, 2002 $0.005293 
PRM PRINS A vial eaiaa sca pa ahnasigrs aie oteg anita oaaiee emitted .005278 
April 3, 2002 005291 
April 4, 2002 .005276 
April 5, 2002 .005292 
April 6, 2002 005292 
April 7, 2002 .005292 
April 8, 2002 005259 
April 9, 2002 .005285 
April 10, 2002 005285 
April 11, 2002 005306 
April 12, 2002 .005284 
April 13, 2002 .005284 
April 14, 2002 005284 
April 15, 2002 .005290 
April 16, 2002 .005307 
April 17, 2002 .005340 
April 18, 2002 .005348 
April 19, 2002 005345 
April 20, 2002 005345 
April 21, 2002 005345 
April 22, 2002 005335 
April 23, 2002 .005347 
April 24, 2002 .005358 
April 25, 2002 .005396 
April 26, 2002 .005397 
April 27, 2002 .005397 
April 28, 2002 .005397 
April 29, 2002 .005426 
April 30, 2002 .005410 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 2002 (continued): 


Taiwan N.T. dollar: 


April 1, 2002 $0.028571 
April 2, 2002 .028563 
April 3, 2002 .028571 
April 4, 2002 .028571 
April 5, 2002 -028571 
April 6, 2002 .028571 
April 7, 2002 028571 
April 8, 2002 .028588 
April 9, 2002 028588 
April 10, 2002 .028588 
April 11, 2002 028580 
April 12, 2002 028571 
April 13, 2002 028571 
April 14, 2002 028571 
April 15, 2002 .028580 
April 16, 2002 028588 
April 17, 2002 028604 
April 18, 2002 ... 028620 
April 19, 2002 028653 
April 20, 2002 .028653 
April 21, 2002 .028653 
April 22, 2002 ; .028694 
April 23, 2002 .028727 
April 24, 2002 028727 
April 25, 2002 028752 
April 26, 2002 028760 


April 27, 2002 .028760 
April 28, 2002 .028760 
April 29, 2002 028794 
April 30, 2002 028802 


Dated: May 1, 2002. 


Chief, 
Customs Information Exchange. 
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19 CFR Part 24 
(T.D. 02-24) 


RIN 1515-AC82 


AMENDED PROCEDURE FOR REFUNDS OF HARBOR 
MAINTENANCE FEES PAID ON EXPORTS OF MERCHANDISE 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document adopts as a final rule, with certain modifica- 
tions, the content of interim amendments to the Customs Regulations 
which provide a new procedure for requesting refunds of export harbor 
maintenance fees. The new procedure simplifies the refund process by 
relieving exporters from documentary requirements in most cases and 
providing a 120-day period to allow exporters to seek additional refunds. 


EFFECTIVE DATE: May 13, 2002. 


FOR FURTHER INFORMATION CONTACT: Deborah Thompson, 
Revenue Branch, National Finance Center, (317) 298-1200 (ext. 4003). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The harbor maintenance fee was created by the Water Resources De- 
velopment Act of 1986 (Pub. L. 99-622; codified at 26 U.S.C. 4461 et seq.) 
(the Act) and is implemented by § 24.24 of the Customs Regulations (19 
CFR 24.24). Imposition of the fee is intended to require those who bene- 
fit from the maintenance of U.S. ports and harbors to share in the cost of 
that maintenance. Pursuant to the Act and as implemented by the regu- 
lations, the harbor maintenance fee became effective on April 1, 1987, 
and is assessed based on 0.125 percent of the value of commercial cargo 
loaded or unloaded at certain identified ports or, in the case of passen- 
gers, on the value of the actual charge paid for the transportation. In 
1998, the U.S. Supreme Court held the fee unconstitutional as applied to 
exports (United States Shoe Corporation v. United States, 118 S. Ct. 
1290, No. 97-372 (March 31, 1998)). Until then, the fee had been as- 
sessed on port use associated with imports, exports, foreign trade zone 
admissions, passengers, and movements of cargo between domestic 
ports. After the Supreme Court decision, by a notice published in the 
Federal Register (63 FR 24209) on May 1, 1998, Customs announced 
that, as of April 25, 1998, the harbor maintenance fee for cargo loaded on 
board a vessel for export would no longer be collected. On July 31, 1998, 
Customs published in the Federal Register (63 FR 40822) an amend- 
ment to § 24.24 of the Customs Regulations, removing the requirement 
that exporters loading cargo at ports subject to the harbor maintenance 
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fee pay the fee. Thus, currently, application of the fee continues, as noted 
above, but only for imports, domestic shipments, foreign trade zone ad- 
missions, and passengers. 

On August 28, 1998, the U.S. Court of International Trade (CIT) or- 
dered an immediate refund of undisputed export fee payments to ex- 
porters who had filed complaints with the court (United States Shoe 
Corporation v. United States, No. 94-11-00668, slip op. 98-126 (C.L. T. 
Aug. 28, 1998)). The court’s refund procedure applied to export fee pay- 
ments received by Customs within two years of the date of the exporter’s 
complaint, and refunds under this procedure were duly paid by Cus- 
toms. On February 28, 2000, the U.S. Court of Appeals for the Federal 
Circuit (CAFC) acknowledged that the Customs Regulations did not 
then impose a limitation on the period within which a refund request 
may be filed (Swisher International, Inc. v. U.S., 205 F. 3d 1358 (No. 
99-1277 C.A.FC. February 28, 2000)(cert. denied).) With this decision, 
all parties who had paid export fees became eligible to file a refund re- 
quest for those fees regardless of when the fees were paid. This opened 
the entire period the export fee was in effect (April 1, 1987—April 25, 
1998) to recovery of refunds under the administrative procedure set 
forth in the regulations. 


Recent Regulatory Activity Affecting Export Harbor Maintenance Fee 
Payments 


After publishing a notice of proposed rulemaking and considering the 
comments received, Customs, on July 2, 2001, published a final rule in 
the Federal Register (66 FR 34813) establishing a one year from time of 
payment time limit within which a refund request must be filed for over- 
payments of harbor maintenance fees that were paid on a quarterly ba- 
sis. As Customs has not collected the fee on exports since April 25, 1998, 
this time limitation, when in effect, would have eliminated the opportu- 
nity for exporters to file any additional harbor maintenance fee refund 
requests. Thus, to ensure that all exporters had sufficient time and no- 
tice to file refund requests, the July 2, 2001, final rule provided that 
those who made quarterly payments on exports more than one year ago 
(in effect, all payers of these export fees) would have until December 31, 
2001, to file refund requests. Customs notes that the December 31, 
2001, filing deadline for refunds applied also to any other harbor main- 
tenance fees paid on a quarterly basis that are more than a year ol¢ as of 
that date. 

Before publication of the July 2, 2001, final rule, Customs published 
an interim regulation providing a simplified procedure for requesting 
refunds of export harbor maintenance fees. The interim regulation was 
published in the Federal Register (66 FR 16854) on March 28, 2001, and 
became effective on that date. A correction document to the interim reg- 
ulation was published in the Federal Register (66 FR 21806) on April 27, 
2001. 

It is noted that the July 2, 2001, final rule setting the one year time 
limitation for refunds of quarterly harbor maintenance fee payments in- 
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corporated the simplified refund procedure for export fee payments set 
forth in the interim regulation. However, it modified the structure of the 
interim regulation and deleted language in the interim regulation re- 
garding the application of interest to refunds because the issue of inter- 
est was and remains subject to litigation. 

Today’s document is a final rule that adopts, with modifications, the 
content of the interim regulation as corrected by the April 27, 2001, 
correction document. It retains the structure of the July 2, 2001, final 
rule and continues to not mention whether interest is applicable to the 
refunds. The primary additional modifications to the interim regulation 
(additional to those that were included in the July 2, 2001, final rule) are 
that: (1) Customs, after receiving a refund request, will provide export- 
ers alist of all payments Customs was able to identify from asearch ofits 
records; (2) all exporters filing refund requests will have an additional 
120 days from Customs issuance of payment and certification reports to 
file a request for a Revised Report/Certification to make a refund claim 
for additional payments; (3) refund requests covering export fee pay- 
ments made prior toJuly 1, 1990, will become subject to a power of attor- 
ney/authorization letter requirement (exporters or their agents can 
submit the authorization after the refund request is filed); (4) an excep- 
tion to the power of attorney/authorization letter requirement will be 
introduced for freight forwarders; and (5) any agent (including a freight 
forwarder) that signs a Report/Certification or Revised Report/Certifi- 
cation on an exporter’s behalf will certify that it will use due diligence to 
forward the refund to the exporter and will return to Customs any re- 
fund not forwarded to the exporter within one year of its receipt. These 
and other changes are discussed in the “Discussion of Comments”, 
“Other Changes”, and “Conclusion” sections of this document. 


Refund Filing Procedure under the Interim Regulation and the July 2, 
2001, Final Rule 


For export fee payments made on and after July 1, 1990 

The interim regulation’s refund procedure, which became effective 
on March 28, 2001 (the substance of which was incorporated into the 
July 2, 2001, final rule), provides that Customs, upon receipt of a re- 
quest, will search its records for payments made on and after July 1, 
1990, and include all payments that can be confirmed in a “Harbor 
Maintenance Tax Payment Report and Certification” (Report/Certifica- 
tion) that is issued to the exporter. If the exporter agrees that the Re- 
port/Certification is accurate, the exporter will sign and return it to 
Customs, thereby agreeing that the amount determined to be owed in 
the Report/Certification is in full accord and satisfaction of its export 
harbor maintenance fee claims. Customs then will issue the refund. 

If an exporter disputes any payment listed in the Report/Certification 
(that is, the Report/Certification does not include a payment the export- 
er believes was made or includes one but not in the correct amount), the 
exporter must submit documentary proof to Customs to support its 
claim. After reviewing the submission, if any additional or corrected 
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payments can be confirmed, Customs will issue a Revised Report/Certi- 
fication listing all undisputed payments from the initially issued Re- 
port/Certification and adding the additional confirmed payments 
(including corrections). If Customs cannot confirm the additional pay- 
ments/corrections, they will be denied a refund. The denial will be final, 
and the original Report/Certification will constitute the total refund. 

To receive arefund, the exporter must sign and return to Customs the 
Report/Certification or the Revised Report/Certification, as the case 
may be. 


For export fee payments made prior to July 1, 1990 


Regarding refund requests for payments made prior to July 1, 1990, 
the interim regulation (and the July 2, 2001, final rule) provides that 
proof of payment documentation for each payment must be submitted 
with the request. If the documentation relative to a payment is suffi- 
cient to confirm the payment, Customs will issue a refund. If the docu- 
mentation relative to a payment is lacking or insufficient to confirm 
payment, the refund request for that payment will be denied. Upon de- 
nial, an exporter will have an additional 120 days to submit documenta- 
tion or additional documentation proving payment. Customs will 
review the documentation and issue refunds for confirmed payments 
and deny refunds for payments that cannot be confirmed. Any denials 
will be final. 

In the interim regulation, Customs explained that it is treating pay- 
ments made prior to July 1, 1990, differently from payments made on or 


after that date because it possesses paper documentary proof of pay- 
ment for payments made on or after July 1, 1990, but not before. Under 
the interim regulation’s procedure, where Customs has paper documen- 
tation, it will not require exporters to submit proof of payment with 
their refund requests. However, Customs will require documentation 
for such payments where an exporter disputes the completeness or accu- 
racy of a Report/Certification. 


DISCUSSION OF COMMENTS 
Customs received comments from nine commenters on the interim 
regulation. The comments raised various issues, some of which have al- 
ready been addressed by Customs in its July 2, 2001, final rule. 


Comment: 


One commenter indicated that exporters may be disinclined to accept 
Customs invitation to withdraw Freedom of Information Act (FOIA) re- 
quests. (Customs made the suggestion in the “Background” text of the 
interim regulation in order to unclog the refund process that had been 
inundated with FOIA requests. Customs did so after pointing out that 
FOIA requests would be of no benefit to exporters for two reasons: (1) In 
most cases, proof of payment documents would not be required under 
the refund procedure for export fee payments made on and after July 1, 
1990, and (2) Customs does not possess, and therefore cannot provide, 
proof of payment documents (paper documents) for payments made 
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prior to July 1, 1990.) This commenter explained that filers of FOIA re- 
quests will not withdraw them because the records received from a 
FOIA request can be used to assist exporters in identifying the quarters 
in which a payment was made, as required under the interim regulation. 
Thus, this commenter recommended that the regulation be modified to 
remove the requirement that the quarters of payment be identified in a 
refund request for payments made on and after July 1, 1999; Customs 
could then search the entire post-June 30, 1990, period for payments. 


Customs response: 


Customs appreciates the commenter’s concern regarding FOIA re- 
quests and has reconsidered the refund procedure. To accommodate ex- 
porters who Lave requested documentation and to further simplify the 
process, Customs is modifying the refund procedure in this document. 

As set forth in the regulatory text in this document, Customs, when 
processing a refund request, will perform a search of its records (paper 
documents and electronic database) and produce for issuance to the ex- 
porter two reports: the Report/Certification (also provided for under the 
interim regulation) and the Harbor Maintenance Tax Payment Report 
(HMT Payment Report; not provided for under the interim regulation). 

The Report/Certification lists all post-June 30, 1990, payments iden- 
tified by Customs record search and any pre-July 1, 1990, payments sup- 
ported by documentation submitted by the exporter with its refund 
request or afterward; it also sets forth the total amount of the refund 
owed the exporter. The HMT Payment Report lists all payments made 
by the exporter during the entire recovery period (April 1, 1987 through 
April 25, 1998), as identified by Customs record search. Customs be- 
lieves that the HMT Payment Report should satisfy all exporters who 
filed FOIA requests, as it contains all payments that Customs can iden- 
tify from all record sources. 

Consequently, specifying quarters of payment in a refund request (or 
not doing so) will not determine which payments will be included in a 
Report/Certification (although the information may be helpful to Cus- 
toms in its search). Exporters who could not identify quarters will bene- 
fit from Customs issuance of the HMT Payment Report, as it will 
provide them information they may need to locate evidence of payments 
should that evidence be needed to obtain a refund. 

Also, Customs notes that under the modified procedure, upon receipt 
of the HMT Payment Report and the Report/Certification, the exporter 
will have 120 days to submit a request for a Revised Report/Certifica- 
tion, with supporting documentation, to establish any payments not 
listed in the Report/Certification. This provides an exporter with a sec- 
ond opportunity to submit required documentation to establish pre- 
July 1, 1990, payments and, as under the interim regulation procedure, 
gives exporters the opportunity to support with documentation addi- 
tional post- June 30, 1990, payments not listed in a Report/Certification 
(as well as corrections of payments listed). 
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Comment: 


Several commenters contended that Customs could use its database 
to provide information to exporters relative to export fee payments 
made prior to July 1, 1990. The exporters could then use the provided 
data to search for records to support payments. 


Customs response: 


Customs favors this recommendation, which is reflected in the modi- 
fied procedure set forth in this document. Under the modified proce- 
dure, Customs will use the database (along with other paper document 
sources Customs possesses for payments made on or after July 1, 1990) 
to provide each requesting exporter a HMT Payment Report that lists 
all payments made during the entire recovery period. This report will 
provide exporters data they can use to search for that supporting docu- 
mentation, just as the commenter recommended. 


Comment: 


One commenter recommended that Customs search its database for 
pre-July 1, 1990, payments and treat them the same as post-July 1, 
1990, payments, meaning that Customs would include them in the Re- 
port/Certification’s refund calculation. 


Customs response: 


Customs cannot agree to this recommendation. The modified proce- 
dure will provide the exporter the reports that list payments Customs 
identified in its record search, but exporters will be required to submit 
supporting documentation to obtain refunds for pre-July 1, 1990, pay- 
ments. Customs records do not include paper documentation to support 
these payments, and Customs experience with older payments recorded 
in the database has shown that the database is unreliable. Customs 
therefore cannot rely exclusively on that record source to confirm ex- 
port fee payments, and exporters will have to provide that documenta- 
tion (if not with the refund request, as soon as possible thereafter) to 
receive refunds for pre-July 1, 1990, payments. 


Comment: 


Two commenters objected to the interim regulation’s requirement 
that only certain documents are acceptable as proof of payment for pre- 
July 1, 1990, payments. (The interim regulation provides that accept- 
able documentation may be either a copy of the Export Vessel Movement 
Summary Sheet or, where an Automated Summary Monthly Shipper’s 
Export Declaration was filed, a letter containing certain information 
there specified.) These commenters contended that any documentation 
tending to support the payment should be acceptable, such as a can- 
celled check, a company payment ledger, or a Shipper’s Export Declara- 
tion (SED). 

Customs response: 


The interim regulation requires as proof of payment the documenta- 
tion that, under the regulations, was required to be submitted with pay- 





U.S. CUSTOMS SERVICE 17 


ment. In requiring that documentation to support a payment, Customs 
is demanding no more from exporters than the regulation always re- 
quired for refunds and no more than the regulation still requires for re- 
funds of other than export harbor maintenance fee payments. However, 
Customs appreciates the difficulty some exporters may have in locating 
these documents, particularly for older payments (the recovery period 
extends back to April of 1987). Therefore, Customs is modifying the reg- 
ulation to provide that, in addition to the required documents, Customs 
will consider any documentation the exporter submits that tends to 
prove a payment, including, with respect to exporters whose only quar- 
terly HMT payments were for exports, affidavits attesting to that fact. 

Customs notes however that in reviewing documentation other than 
the required documentation, it will balance its obligation to issue re- 
funds with its obligation to protect the revenue. Thus, while Customs 
will accommodate exporters by considering additional evidence of pay- 
ment, it will only accept those documents as evidence of payment if the 
documentation clearly shows that the payments were made for export 
fees (as opposed to other harbor maintenance fees), in the amounts 
sought to be refunded, and by the party requesting the refund (or on 
whose behalf the refund is requested). The regulation is amended in this 
document accordingly. 

Customs notes that the regulations did not require the CF 349 and the 
CF 350 until 1991. Thus, for a period of time after this 1991 regulation 
change, Customs also accepted with payment, and for proving payments 
for refund, the documentation that was required under the regulations 
prior to the 1991 change. Consequently, for issuing refunds now for pay- 
ments made on and after July 1, 1990, Customs will accept as proof of 
payment, when required to be submitted, whichever type of document 
Customs accepted with the payment at the time it was made. That docu- 
mentation was either the documentation required after the 1991 
change or, at least for a time, the documentation required under the reg- 
ulations prior to the 1991 change. 


Comment: 


Two commenters objected to the interim regulation’s statement, in 
the “Background” text of the document, regarding when a protest under 
19 U.S.C. 1514 should be filed to challenge a denial of a refund request 
for a pre-July 1, 1990, payment. These commenters contended that the 
90-day protest filing period should commence upon expiration of the 
120-day refund request refiling period. (The interim regulation proce- 
dure provided that, for pre-July 1, 1990, payments, an exporter would 
have 120 days after a refund denial to submit additional documentation. 
The document pointed out, however, that if an exporter wanted to file a 
protest, it must do so within 90 days of the refund denial. This would 


mean that an exporter would have to file a protest prior to the end of the 
120-day period.) 
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Customs response: 


Under 19 US.C. 1514(c)(3), a protest must be filed within 90 days of 
the date of a Customs decision described in 19 U.S.C. 1514(a)(3) con- 
cerning charges or exactions under the customs laws, which includes a 
decision to deny a refund of export harbor maintenance fees. (See 
Swisher International, Inc. v. United States, 205 F. 3d 1358 (No. 99-1277 
C.A.EC. February 28, 2000)(cert. denied), which held that denial of a 
harbor maintenance fee refund request is protestable.) Based on this 
statutory requirement, the interim regulation document indicated that 
a protest must be filed within 90 days of the Customs decision to deny a 
refund. 

However, the modified refund procedure, as set forth in this docu- 
ment, renders the concern of these commenters moot. Under the modi- 
fied procedure, and in contrast to the procedure set forth in the interim 
regulation, under no circumstance does the 120-day period for filing 
documentation run concurrently with the statutory 90-day protest per- 
iod. Under the modified procedure, the 90-day protest period begins to 
run either upon expiration of the 120-day period or issuance of a Revised 
Report/Certification if issued after the period’s expiration. 


Comment: 


Several commenters objected to Customs expression of intent, in the 
“Background” text of the interim regulation, to require that refund re- 
quests for export fee payments made more than a year ago be filed by the 


anticipated 30-day delayed effective date of the then not yet published 
July 2, 2001, final rule. These commenters recommended that Customs 


allow one year or 18 months from the date of publication of that antici- 
pated final rule. 


Customs response: 


Regarding the effective date of the July 2, 2001, final rule by which 
refund requests for export fee payments must be filed, Customs recon- 
sidered the matter after publication of the interim regulation (partly in 
response to comments discussed in the final rule). Thus, in the July 2, 
2001, final rule, Customs set forth a 180-day delayed effective date that 
would allow exporters plenty of time to file these refund requests, 
through December 31, 2001. Customs believes that this was a satisfacto- 
ry resolution of the matter as it provided ample time to file refund re- 
quests (considering the period of time exporters had to do so prior to 
issuance of the July 2, 2001, final rule). 


Comment: 


Several commenters objected to the interim regulation explicitly pre- 
cluding application of interest to refunds of export harbor maintenance 
fees. Some of these commenters stated that interest should apply to 
these refunds and others stated that the regulation should not explicitly 
preclude application of interest while the issue is still being litigated. 
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Customs response: 


Customs does not agree that interest should apply to refunds of export 
harbor maintenance fees. As Customs pointed out in its comment re- 
sponses published in the July 2, 2001, final rule, the U.S. Court of Ap- 
peals for the Federal Circuit ruled in International Business Machines 
Corp. v. United States, 201 F 3d 1367 (Fed. Cir. 2000), that exporters are 
not entitled to interest on the refund of these fees. Customs, however, 
does agree that the regulation should not mention interest while the 
matter is still subject to litigation. Consequently, Customs removed the 
language regarding interest from the regulation published in the July 2, 
2001, final rule, and today’s final rule document continues the omission. 

Customs also notes that under § 24.24(e)(4)(ii)(B) ofthe interim regu- 
lation (and under the July 2, 2001, final rule), claims for recovery of in- 
terest are not included among the claims waived by the exporter. This is 
made explicit in the amendment published in this document (see 
§ 24.24(e)(4)(iv)(B)(5)). 


Comment: 


Several commenters objected to the interim regulation’s requirement 
that a power of attorney or letter of authorization be submitted when an 
exporter is represented by an agent. The power of attorney or letter 
constitutes the exporter’s authorization of an agent or representative to 
file a refund request, sign a Report/Certification or Revised Report/Cer- 
tification, and/or receive a refund on its behalf. 


Customs response: 


Customs notes that it was the exporter who was liable for the export 
fee and, as such, is the proper party entitled to receive a refund. General- 
ly, where an agent claims to represent an exporter, Customs believes it is 
appropriate to require as evidence of the representation a properly exe- 
cuted and current power of attorney or letter of authorization executed 
by the exporter. This ensures that the agent requestor is properly autho- 
rized to request and receive the refund, and it protects both the Govern- 
ment and the exporter against the possibility of issuing a refund to the 
wrong party, issuing duplicate refunds to both the exporter and its 
agent, or issuing refunds to more than one agent claiming to represent 
the same exporter. 

Thus, the general rule is that Customs will not process a refund re- 
quest submitted by an agent on behalf of an exporter (by witholding is- 
suance of the HMT Payment Report and the Report/Certification until 
an authorizing document is filed) unless a power of attorney or authori- 
zation letter signed by the exporter is submitted. 

However, in reviewing this matter, Customs has recognized the spe- 
cial circumstance of freight forwarders who made export fee payments 
on behalf of many exporters at a time, in some cases, hundreds. Customs 
believes that this special circumstance warrants an exception to the 
general rule that is practical for Customs as well as the exporters repre- 
sented by these agents. 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 21, MAY 22, 2002 


To accommodate these agents and yet to ensure, as much as possible, 
that Customs does not inadvertently issue double refunds to an exporter 
who also files a refund request on its own behalf, Customs will process 
refund requests filed by freight forwarders without power of attorneys 
or authorization letters unless any exporter covered in the refund re- 
quest has also filed a separate refund request on its own behalf. In that 
instance, the freight forwarder’s entire refund request will be removed 
from the chronological processing order and processed later. 

The exception to the power of attorney/authorization letter require- 
ment for freight forwarders is added to § 24.24(e)(4)(iv)(B)(1) of this fi- 
nal rule. Minor conforming modifications are made in the amended 
regulation, as necessary. 

Customs notes that while it always intended to process refund re- 
quests in the chronological order of receipt, the interim regulation did 
not make that explicit. This final rule amends the regulation to make it 
explicit (see § 24.24(e)(4)(iv)(B)(Z)). 

Where a power of attorney or authorization letter is submitted, 
whether or not required, it must be executed by an official of the export- 
ing company who is authorized to legally bind the company. 

Finally, Customs notes that under the interim regulation procedure, 
this requirement for a power of attorney or authorization letter only ap- 
plied to refund requests for post-June 30, 1990, payments for which a 
Report/Certification would be issued. Refund requests covering pay- 
ments made prior to July 1, 1990, did not require a power of attorney or 
authorization letter, as they were to be treated like a request for arefund 
of any other quarterly paid harbor maintenance fee (except that an addi- 
tional 120-day period to establish payments would apply) and a Report/ 
Certification would not be issued. However, as the modified procedure 
treats payments made prior to and on or after July 1, 1990, the same 
with respect to issuance of a HMT Payment Report and a Report/Certifi- 
cation that must be signed by the exporter or its representative to re- 
ceive a refund, the power of attorney/authorization letter requirement 
is no longer limited to refund requests covering post-June 30, 1990, pay- 
ments. The regulation is modified accordingly in this document 
(§ 24.24(e)(4)(iv)(B)(Z)). 


Comment: 


One commenter recommended that Customs clarify that already- 
filed refund requests (filed before publication of the interim regulation) 
that were accompanied by documentation to prove payments made on 
or after July 1, 1990, will result in a Customs records search that is not 
limited to only the quarters covered by the documentation submitted. 
This commenter stated that an exporter should receive refunds for all 
post-June 30, 1990, payments made but will not if Customs does not 
search the entire period or the exporter does not refile its refund request 


identifying all possible quarters during which payments were (or could 
have been) made. 
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Customs response: 


Given the modified procedure set forth in this document, this com- 
menter’s concern is moot. Exporters, all of whom have already filed re- 
fund requests, will receive the HMT Payment Report that identifies all 
payments made by the exporter, as revealed by Customs record search. 
All post-June 30, 1990, payments that Customs can identify will be in- 
cluded in the HMT Payment Report and the Report/Certification 
whether or not the exporter’s request specified quarters of payment. All 
payments, no matter when made, will be included in the HMT Payment 
Report. 

Comment: 


Some commenters contended that Customs should convene a public 
meeting to discuss the amended refund process. 


Customs response: 


Customs does not agree with this recommendation. As stated in its 
comment responses published in the July 2, 2001, final rule document, 
Customs believes that a public meeting regarding this subject is unnec- 
essary and that the particular administrative (notice and comment) pro- 
cedures being followed are sufficient to resolve the matter at issue. 
Comment: 


One commenter recommended that Customs adopt a procedure to 
sever disputed claims from undisputed claims in a refund request to al- 
low immediate payment of claims that can be verified while the exporter 
pursues a dispute involving claims that cannot be verified. 

Customs response: 


A form of severability (of undisputed claims from disputed claims) is 
available under the modified procedure. Under the modified procedure, 
an exporter may sign and return to Customs a Report/Certification to 
receive the refund set forth in that report and also file a request for a 
Revised Report/Certification to seek refunds for additional payments 
not identified in the Report/Certification. The request for a Revised Re- 
port/Certification may be filed either contemporaneously with the filing 
of the signed Report/Certification or sometime later but within the 
120-day period. Customs notes, however, that corrections of payments 
included in a signed Report/Certification cannot be pursued later be- 
cause the exporter’s signature on the report constitutes a full accord and 
satisfaction agreement with respect to all payments covered in that re- 
port. 

In addition, an exporter may file another request for a Revised Re- 
port/Certification at any time during the 120-day period. This feature of 
the procedure allows an exporter to seek a refund for any later discov- 
ered payments and gives an exporter another chance to prove (with 
additional documentation) a payment that was not included in a refund 
previously issued by Customs. 

Finally, after expiration of the 120-day period, an exporter may file a 
protest covering any payments not refunded by Customs. This provides 
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another opportunity to sever disputed from undisputed refund claims, 
though later in the process. 


Comment: 


One commenter recommended that a time limit be imposed on Cus- 
toms processing of refund requests to require that Customs process at 
least 500 claims per month. 


Customs response: 


Customs disagrees that a monthly processing requirement is necessa- 
ry. However, Customs agrees that the expeditious processing of claims 
should be given a high priority. Toward that end, the modified procedure 
provides that Customs will endeavor to issue a Revised Report/Certifi- 
cation within 60 days of receiving a request for a revised report with 
supporting documentation. Also, for exporters whose payments are con- 
fined to the post-June 30, 1990, period and who do not dispute the pay- 
ments listed and the refund set forth in a Report/Certification, refunds 
will be issued soon after Customs receipt of a signed Report/Certitica- 
tion. The sooner the exporter signs and returns it to Customs, the soon- 
er Customs will issue the refund. Customs believes that the timetable 


set up in the modified procedure adequately addresses this commenter’s 
concern. 


OTHER CHANGES 


After further consideration of the interim regulation’s refund proce- 
dure, Customs determined that other changes were warranted (addi- 
tional to those discussed in the comment responses above). One change 
involves the exporter’s waiver (release, waiver, and abandonment) of 
claims against the Government (its officers, agents, and assigns for 
costs, attorney fees, expenses, compensatory damages, and exemplary 
damages, excluding interest), and another change involves the export- 
er’s full accord and satisfaction agreement. The interim regulation (as 
well as the July 2, 2001, final rule) provides that the waiver and the full 
accord and satisfaction agreement apply to all export fee payments 
made by the exporter, whether or not addressed in a report. In contrast, 
under the modified procedure set forth in this document, an exporter’s 
signature on a Report/Certification or a Revised Report/Certification 
represents a waiver and a full accord and satisfaction agreement rela- 
tive only to the payments approved for refund in the report. 

Another change is the Government’s waiver of claims (excluding 
fraud claims) against the exporter (its employees, etc.) which in this doc- 
ument, like the exporter’s waiver, is limited to claims arising out of pay- 
ments covered in a signed report. Under the interim regulation, the 
Government’s waiver was broad, covering all export fee payments 
whether or not covered in a report. 

Another change has to do with the certification made by an agent, in- 
cluding a freight forwarder, that signs a Report/Certification or Revised 
Report/Certification on an exporter’s behalf. Customs, in determining 
that the freight forwarder exception to the power of attorney/authoriza- 
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tion letter requirement is warranted (discussed in the “Comments” sec- 
tion), recognized that any agent should be accountable for the proper 
distribution of refunds issued by Customs that are intended for export- 
ers covered in the agent’s refund request. Thus, Customs is adding to 
the regulation (§ 24.24(e)(4)(iv)(B)(5)) a provision that requires any 
agent, when signing a Report/Certification or Revised Report/Certifica- 
tion and accepting refunds on behalf of exporters, to certify that it will 
use due diligence to forward the refund to the exporters it represents, 
and will return a refund to Customs, within one year of receipt, if it does 
not forward it to the exporter. 

Another change in the regulation is to add language indicating that 
refund requests will be processed in the chronological order of receipt 
(see § 24.24(e)(4)(iv)(B)(1)). Customs always intended to process refund 
requests in this way, but the regulation was silent in this regard. 

Finally, a change concerning the address for submitting requests for 
refunds of harbor maintenance fees paid on a quarterly basis (found in 
§ 24.24(e)(4)(i) of the interim regulation) is made in this document (in 
§§ 24.24(e)(4)(i) and (iv)(A)). The change reflects the correct zip code; 
however, as noted previously, this change was reflected in the July 2, 
2001, final rule and was made in a notice of correction document pub- 
lished in the Federal Register on April 27, 2001. 


CONCLUSION 


After analysis of the comments and further review and consideration 
of the matter, Customs has determined to adopt as final the content of 
the interimn amendments published in the Federal Register (66 FR 
16854) oa March 28, 2001, with the changes discussed above in this doc- 
ument and set forth in the amended regulatory text below. 

In summary, these changes relate to: (1) that part of the procedure rel- 
ative to Customs issuance of refunds after receiving a refund request, 
including the issuance of a HMT Payment Report; (2) the processing of 
refund requests in chronological order; (3) the requirement that a pow- 
er of attorney or authorization letter be submitted to Customs prior to 
issuance of a HMT Payment Report and Report/Certification for any re- 
fund request (as opposed to only requests covering post-June 30, 1990, 
payments) submitted on the exporter’s behalf by an agent other than a 
freight forwarder; (4) an exception to the power of attorney/authoriza- 
tion letter requirement applicable to freight forwarders and it’s effect 
on the chronological processing of refunds filed by freight forwarders; 
(5) a requirement that any agent (including a freight forwarder) that 
signs a Report/Certification or Revised Report/Certification on an ex- 
porter’s behalf must certify that it will use due diligence to forward the 
refund to the exporter and will return to Customs any refund not for- 
warded to the exporter within one year of its receipt; (6) the exporter’s 
waiver (release and abandonment) of claims and its agreement of full 
accord and satisfaction; (7) the Government’s waiver of claims against 
the exporter; (8) the address for mailing refund requests for export har- 
bor maintenance fees; and (9) the matter of interest on refunds of export 
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harbor maintenance fees. Customs notes that the latter two changes 
were reflected in the July 2, 2001, final rule. 

Customs emphasizes that the instant final rule’s modification of the 
interim regulation’s refund-filing procedure will not prejudice export- 
ers who filed refund requests in accordance with that procedure. The 
modified procedure is simpler and more accommodating to exporters 
than the interim regulation’s procedure, and all filers will benefit equal- 
ly from its implementation. Customs notes that as all refund requests 
have been filed prior to publication of this document, any modification 
to the procedure will not affect any exporter’s actual filing of the re- 
quest. The modifications made in this document affect the part of the 
procedure that commences after Customs receives a refund request. 

Finally, Customs notes that this document amends only 
§ 24.24(e)(4)(iv). The remaining paragraphs of § 24.24(e)(4) remain as 
published in the July 2, 2001, final rule (which became effective after the 
interim regulation and thereby replaced the interim regulation). 


INAPPLICABILITY OF DELAYED EFFECTIVE DATE 
Pursuant to 5 U.S.C. 553(d)(3), Customs has determined that a 
delayed effective date for this final rule is unnecessary. This document 
adopts, with some modifications, the content of an interim regulation 
previously published in the Federal Register (66 FR 34813) and made 
effective on March 28, 2001. The several changes made with publication 
of this document are to the benefit of the exporters who are required to 


follow the procedure set forth in the already effective interim regula- 
tion. For that reason, the effective date of this final rule document 
should not be delayed. 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 

Thecollection of information contained in this final rule has previous- 
ly been reviewed and approved by the Office of Management and Budget 
(OMB) under OMB control number 1515-0158. Additional information 
requested in the final rule relates to usual and customary business in- 
formation/records. This rule does not include any substantive changes 
to the existing approved information collection. An agency may not con- 
duct or sponsor, and a person is not required to respond to, a collection of 


information unless the collection of information displays a valid control 
number. 


REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking was required for this rule, 
the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do 
not apply. However, because this amendment to the regulations merely 
simplifies, to the benefit of exporters, a procedure for applying for and 
receiving refunds of export harbor maintenance fees that is already pro- 
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vided for under an existing regulation, it will not have a significant eco- 
nomic impact on a substantial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was Bill Conrad, Office of Reg- 
ulations and Rulings, U.S. Customs Service. However, personnel from 
other offices contributed in its development. 


LIST OF SUBJECTS 
19 CFR Part 24 


Accounting, Claims, Customs duties and inspection, Fees, Financial 
and accounting procedures, Imports, Taxes, User fees. 


AMENDMENTS TO THE REGULATIONS 


For the reasons stated in the preamble, under the authority of 19 
US.C. 66 and 1624, the content of the interim rule amending 19 CFR 
Part 24 that was published at 66 FR 16854 on March 28, 2001, is adopted 
as a final rule, with changes to read as follows: 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 


1. The general authority citation for part 24 is amended to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c, 66, 1202 (General Note 23, 


Harmonized Tariff Schedule of the United States), 1505, 1520, 1624; 26 
US.C. 4461, 4462; 31 U.S.C. 9701. 


* * * * * * * 


2. Section 24.24 is amended by revising paragraph (e)(4)(iv) to read as 
follows: 


§ 24.24 Harbor Maintenance Fee. 

(e) Collections, supplemental payments, and refunds—* * * 

(4) * ** 

(iv) For fees paid on export movements. Customs will process refund 
requests relative to fee payments previously made regarding the loading 
of cargo for export as follows: 

(A) Refund request. For export fee payments made prior to July 1, 
1990, the exporter (the name that appears on the SED or equivalent doc- 
umentation authorized under 15 CFR 30.39(b)) or its agent must sub- 
mit a letter of request for a refund specifying the grounds for the refund 
and identifying the specific payments made. The letter must be accom- 
panied by the proof of payment set forth in paragraph (e)(4)(iv)(C) of 
this section. For export fee payments made on or after July 1, 1990, sup- 
porting documentation is not required with the refund request. For 
these payments, the request must specify the grounds for the refund, 
identify the quarters for which a refund is sought, and contain the fol- 
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lowing additional information: the exporter’s name, address, and em- 
ployer identification number (EIN); the name and EIN of any freight 
forwarder or other agent that made export fee payments on the export- 
er’s behalf; and a name, telephone number, and facsimile number of a 
contact person. 

(B) Refund procedure. (1) Processing order; power of attorney. Gener- 
ally, a properly filed refund request will be processed in the chronologi- 
cal order of its receipt. A refund request filed on behalf of an exporter by 
an agent other than a freight forwarder must be supported by a power of 
attorney or letter signed by the exporter authorizing the representa- 
tion. A refund request filed by an agent other than a freight forwarder 
that lacks a power of attorney or authorization letter will not be pro- 
cessed unless one or the other is submitted. A refund request filed by a 
freight forwarder does not require a power of attorney or authorization 
letter to be processed; however, if Customs has not received a power of 
attorney or authorization letter for an exporter covered in a freight for- 
warder’s refund request and that exporter has filed a separate refund 
request on its own behalf, that freight forwarder’s entire refund request 
will be removed from the chronological processing order and processed 
after the processing of all exporter refund requests is completed. 

(2) HMT Payment Report and Report/Certification. In processing a re- 
quest for arefund, Customs will conduct a search ofits records (Customs 
electronic database and paper document sources) and produce for is- 
suance to the exporter (or its agent, as appropriate) a “Harbor Manten- 
ance Tax Payment Report” (HMT Payment Report) that lists all 
payments reflected in those records for the entire period the fee was in 
effect. Customs will also produce for issuance to the exporter a “Harbor 
Maintenance Tax Refund Report and Certification” (Report/Certifica- 
tion) that lists all payments supported by paper documentation, either 
retained by Customs (relative to payments made on and after July 1, 
1990) or submitted by the exporter with its refund request (relative to 
payments made at any time the fee was in effect). Where a refund re- 
quest was filed on the exporter’s behalf by an agent other than a freight 
forwarder, a power of attorney or authorization letter must be filed with 
Customs before Customs will issue these reports. The Report/Certifica- 
tion sets forth the total amount of the refund that Customs believes it 
owes the exporter for the payments listed in that report (minus any pre- 
vious refunds). Pre-July 1, 1990, payments listed in the HMT Payment 
Report for which paper documentation has not been provided by the ex- 
porter will not be listed in the Report/Certification. The exporter has 
120 days from the date the HMT Payment Report and the Report/Certi- 
fication are issued (the 120-day period) to sign and return to Customs 
the Report/Certification in order to receive the refund set forth in that 
report and/or to submit to Customs a request for a Revised Report/Certi- 
fication. Where the exporter chooses to receive the refund set forth in 
the Report/Certification, the exporter must sign and return the report 
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to Customs. Customs will issue the refund upon receipt of the signed re- 
port. 

(3) Revised Report/Certification. A request for a Revised Report/Cer- 
tification must be accompanied by documentation to support any pay- 
ments not listed in the Report/Certification or corrections to listed 
payments. See paragraph (e)(4)(iv)(C) of this section regarding accept- 
able documentation. If an exporter (or its agent, as appropriate) both 
signs and returns to Customs a Report/Certification and requests a Re- 
vised Report/Certification, Customs will not, when reviewing the re- 
quest for a Revised Report/Certification, approve for refund any 
corrections to the payments that were listed in the signed Report/Certi- 
fication; Customs will, however, in that circumstance, consider approv- 
ing any additional payments that were not listed in the signed 
Report/Certification. If an exporter does not sign and return to Customs 
a Report/Certification, but requests a Revised Report/Certification, 
Customs will consider approving for refund corrections to the payments 
listed in the Report/Certification and additional payments. Where the 
exporter requests a Revised Report/Certification, Customs will review 
the documentation submitted with the request, make a determination, 
and, within 60 days of the request’s receipt, issue a Revised Report/Cer- 
tification that lists all payments approved for refund and the total 
amount of the refund owed. In order to receive the refund set forth in a 
Revised Report/Certification, the exporter must sign and return it to 
Customs. Customs will issue the refund upon its receipt of the signed 
report. An exporter, within the 120-day period, may submit additional 
requests for a Revised Report/Certification, with appropriate documen- 
tation, to cover any payments not approved for refund in a Revised Re- 
port/Certification previously issued by Customs. 

(4) Protest. For purposes of filing a protest under 19 U.S.C. 1514 (and 
19 CFR Part 174), unless issuance of a Revised Report/Certification is 
pending, any payments not approved for refund in a Report/Certifica- 
tion or a Revised Report/Certification issued by Customs within the 
120-day period will be considered denied as of the date the period ex- 
pires; a protest covering such payments must be filed within 90 days of 
that date. For any payments not approved for refund in a Revised Re- 
port/Certification issued after expiration of the 120-day period, a pro- 
test may be filed within 90 days of that report’s issuance. 

(5) Significance of signed Report/Certification and Revised Report/ 
Certification. A Report/Certification or Revised Report/Certification 
must be signed by an officer of the company duly authorized to bind the 
company or by an agent (such as a broker or freight forwarder) repre- 
senting the exporter in seeking a refund under this section. A Report/ 
Certification or Revised Report/Certification signed by the exporter or 
its agent and received by Customs constitutes the exporter’s agreement 
that the amount of the refund set forth in the report is accurate and Cus- 
toms payment of that refund amount is in full accord and satisfaction of 
all payments approved for refund in the report. The signed Report/Cer- 
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tification or Revised Report/Certification also represents the exporter’s 
release, waiver, and abandonment of all claims, excluding claims for in- 
terest, against the Government, its officers, agents, and assigns for 
costs, attorney fees, expenses, compensatory damages, and exemplary 
damages arising out of the payments approved for refund in the report. 
When an agent, including a freight forwarder, signs a Report/Certifica- 
tion or Revised Report/Certification on behalf of an exporter(s), the 
agent certifies that it is acting on the exporter’s behalf and will use due 
diligence to forward the refund to the exporter, and, in the event the 
agent does not forward the refund to the exporter, will notify Customs 
and return the refund to Customs within one year of its receipt of the 
refund. Upon receipt of the signed Report/Certification or Revised Re- 
port/Certification, Customs releases, waives, and abandons all claims 
other than fraud against the exporter, its officers, agents, or employees 
arising out of all payments approved for refund in the report. 

(C) Documentation. For payments made prior to July 1, 1990, sup- 
porting documentation is required to obtain a refund and must be sub- 
mitted in accordance with paragraphs (e)(4)(iv)(A) and/or (B)(3) of this 
section. For payments made on and after July 1, 1990, supporting docu- 
mentation is not required to obtain a refund, unless the exporter seeks 
to prove corrections of payments listed in the Report/Certification (if 
the exporter did not sign and return it to Customs) and/or additional 
payments not listed in a Report/Certification, in accordance with para- 
graph (e)(4)(iv)(B)(3) of this section. The supporting documentation 
that Customs will accept as establishing entitlement to a refund, wheth- 
er submitted with a refund request or a request for a Revised Report/ 
Certification, is whichever of the following documents Customs 
accepted with the payment at the time it was made: a copy of the Export 
Vessel Movement Summary Sheet; where an Automated Summary 
Monthly Shipper’s Export Declaration was filed, a copy of a letter con- 
taining the exporter’s identification, its employer identification num- 
ber (EIN), the Census Bureau reporting symbol, and, the quarter for 
which the payment was made; or a copy of a Harbor Maintenance Fee 
Quarterly Summary Report, Customs Form 349, for the quarter cover- 
ing the refund requested. Customs also will consider other documenta- 
tion offered as proof of payment of the fee, such as cancelled checks 
and/or affidavits from exporters attesting to the fact that all quarterly 
harbor maintenance tax payments made by the exporter were made ex- 
clusively for exports, and will accept that other documentation as estab- 
lishing entitlement for a refund only if it clearly proves the payments 
were made for export harbor maintenance fees in the amounts sought to 
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be refunded and were made by the party requesting the refund or the 
party on whose behalf the refund was requested. 
x * * * * * 


ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: May 8, 2002, 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 13, 20002 (67 FR 31948)] 








U.S. Customs Service 


General Notices 


PROPOSED COLLECTION; COMMENT REQUEST 
VESSEL ENTRANCE OR CLEARANCE STATEMENT FORM 
ACTION: Notice and request for comments. 


SUMMARY: Customs published a document in the Federal Register on 
April 19, 2002, entitled “Proposed Collection; Comment Request; Mas- 
ter’s Oath on Entry of Vessel in Foreign Trade”, inviting comment on an 
information collection requirement. The document contained many er- 
rors, including that the particular information collection on which com- 
ments were being sought, the Customs Form (CF) 1300, is no longer 
called the “Master’s Oath on Entry of Vessel in Foreign Trade”. The CF 
1300 is now called the “Vessel Entrance or Clearance Statement”. Ac- 
cordingly, the document published on April 19, 2002, is withdrawn. This 
document, in which Customs invites the general public and other Feder- 
al agencies to comment on the information collection entitled “Vessel 
Entrance or Clearance Statement” replaces the April 19 document. This 
request for comment is being made pursuant to the Paperwork Reduc- 
tion Act of 1995 (Public Law 104-13; 44 U.S.C. 3502(c)(2)). 


DATES: Written comments should be received on or before July 5, 2002, 
to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: Tracey Denning, 1300 Pennsylvania Ave- 
nue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 
Denning, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 19, 2002, Customs published a document in the Federal Reg- 
ister (67 FR 19477) inviting the public to comment on an information 
collection entitled the “Master’s Oath on Entry of Vessel in Foreign 
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Trade”. The document contained many errors, including that the par- 
ticular information collection on which comments were being sought, 
the Customs Form (CF) 1300, is no longer called the “Master’s Oath on 
Entry of Vessel in Foreign Trade”. The CF 1300 is now called “the Vessel 


Entrance or Clearance Statement”. This document replaces the April 
19, 2002 document. 


REQUEST FoR COMMENTS 


Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 US.C. 
3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the informaticn to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) estimates of capital or start-up costs 
and costs of operations, maintenance, and purchase of services to pro- 
vide information. The comments that are submitted will be summarized 
and included in the Customs request for Office of Management and Bud- 
get (OMB) approval. All comments will become a matter of public re- 
cord. In this document Customs is soliciting comments concerning the 
following information collection: 

Title: Vessel Entrance or Clearance Statement Form 

OMB Number: 1515-0060 

Form Number: Customs Form 1300 

Abstract: This form is used by a master of a vessel to attest to the 
truthfulness of all other forms associated with the manifest. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 12,000 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 21,991 

Estimated Total Annualized Cost on the Public: $314,470 


Dated: April 29, 2002. 


TRACEY DENNING, 
Information Services Group. 


{Published in the Federal Register, May 6, 2002 (67 FR 30413)] 
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USE OR REPLACEMENT OF CONTINUOUS BONDS THAT 
WERE DESTROYED IN NEW YORK 


AGENCY: United States Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice advises the public of the procedures that must 
be followed by importers to ensure continuous bond coverage on future 
import transactions in the case of continuous bonds maintained by Cus- 
toms in New York that were destroyed in the terrorist attack on Septem- 
ber 11, 2001. 


DATE: A copy of a current bond must be provided to Customs, or anew 
bond must be filed with Customs, on or before June 12, 2002. 


FOR FURTHER INFORMATION CONTACT: 


For questions regarding operational issues: The Entry and Drawback 
Management Branch, Office of Field Operations (202-927-0360). 

For inquiries about specific bonds: The Customs Bond Unit, Eliza- 
beth, New Jersey (201-443-0234). A party making a telephonic inquiry 
regarding a specific bond should be prepared to provide its importer 
name and identification number. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs laws and regulations require the posting of a surety 
bond to secure Customs transactions involving specific types of activi- 
ties (for example, the importation and entry of merchandise, the custo- 
dy of imported merchandise, the arrival and clearance of conveyances). 
A Customs bond may be approved by Customs for a particular activity 
involving one individual Customs transaction (for example, a single 
entry bond) or may be approved by Customs as a continuous bond for a 
particular activity involving multiple Customs transactions (for exam- 
ple, a continuous importation and entry bond). A single transaction 
bond normally is approved by Customs when presented in connection 
with the individual transaction to which it relates and remains in effect 
only for purposes of that one transaction. An application for a continu- 
ous transaction bond normally is filed with, and approved by, Customs 
before all of the transactions to which it relates arise, and the approved 
bond is retained on file by Customs and remains in effect until termi- 
nated by the parties to the bond. 

The terrorist attack on the World Trade Center in New York on Sep- 
tember 11, 2001, resulted in the destruction of Customs bonds and other 
documents that were being stored at the Customs offices at 6 World 
Trade Center. The destroyed bonds and other documents included, but 
were not limited to, continuous bonds which were filed for approval at 
the New York Seaport (port code 1001) and at the New York Regional 
Port (port code 7200). In order to ensure uninterrupted bond coverage 
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and avoid the need to file an application for a new continuous bond, each 
party having a continuous bond of any type involving activity code 1 to5 
that has an effective date of September 11, 2001, or earlier and that was 
filed at either of the two ports referred to above and that remains in ef- 
fect on the date of publication of this notice must, within 30 days of the 
date of publication of this notice, provide Customs with a copy of that 
bond together with the Customs bond number and copies of any riders 
to the bond. Failure to provide a copy of the bond within the prescribed 
30 day period will cause Customs to refuse to accept a reference to the 
bond to guarantee future transactions. If a copy of the bond cannot be 
provided, the party must submit to Customs a new continuous bond ap- 
plication within the same 30-day period. For purposes of this notice, the 
term “party” refers to any individual or business association that prior 
to, or on or after, September 11, 2001, has engaged in activities secured 
by acontinuous bond described above as having been destroyed on that 
date, either by virtue of being listed as a “Principal” on the bond or by 
virtue of being listed as a user in “Section III” on the bond. 
The copy of the continuous bond or the new continuous bond applica- 

tion should be sent to either of the following addresses: 

U.S. Customs Service 

Attention: Bond Desk 

1210 Corbin Street 

Elizabeth, New Jersey 07201 

or 


U.S. Customs Service 
Attention: Bond Desk 
Bldg. 77 

JFK Airport 

Jamaica, New York 11430 


Dated: May 7, 2002. 


BONnI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


{Published in the Federal Register, May 13, 2002 (67 FR 32082)] 
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RECEIPT OF AN APPLICATION FOR 
“LEVER-RULE” PROTECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of application for “Lever-Rule” protection. 


SUMMARY: Pursuant to 19 CFR 133.2(f), this notice advises interested 
parties that Customs has received an application filed on behalf of Lla- 
dro USA, Inc. seeking “Lever-Rule” protection. 


FOR FURTHER INFORMATION CONTACT: George F. McCray, Esq., 


Intellectual Property Rights Branch, Office of Regulations & Rulings, 
(202) 927-2387. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 19 CFR 133.2(f), this notice advises interested parties 
that Customs has received an application filed on behalf of Lladro USA, 
Inc. seeking “Lever-Rule” protection. Protection is sought against 
importations of certain porcelain and ceramic vases, statuettes and 
figurines bearing the Lladro trademark (U.S. Patent & Trademark 
Office Registration No. 834,717; U.S. Customs Recordation No. 
TMK88—00383) in which the serial numbers have been altered or de- 
leted. 

Pursuant to 19 CFR 133.2(f), in the event that Customs determines 
that the subject products are physically and materially different from 
the products authorized for sale in the U.S. on the bases of the facts al- 
leged, Customs will publish an additional notice in the CUSTOMS BULLE- 
TIN which indicates that the subject trademark will receive Lever-rule 
protection and to which specific products that protection will apply. 


Dated: April 29, 2002. 


JOANNE ROMAN STUMP CHIEF, 
Intellectual Property Rights Branch, 
Office of Regulations and Rulings. 
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DATES AND DRAFT AGENDA OF THE TWENTY-NINTH SESSION 
OF THE HARMONIZED SYSTEM COMMITTEE OF THE WORLD 
CUSTOMS ORGANIZATION 


AGENCIES: U.S. Customs Service, Department of the Treasury, and 
US. International Trade Commission. 


ACTION: Publication of the dates and draft agenda for the twenty- 


ninth session of the Harmonized System Committee of the World Cus- 
toms Organization. 


SUMMARY: This notice sets forth the dates and draft agenda for the 
next session of the Harmonized System Committee of the World Cus- 
toms Organization. 


Date: May 7, 2002. 


FOR FURTHER INFORMATION CONTACT: Myles B. Harmon, 
Director, International Agreements Staff, US. Customs Service 
(202-927-2255), or Eugene A. Rosengarden, Director, Office of Tariff 


Affairs and Trade Agreements, U.S. International Trade Commission 
(202-205-2592). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The United States is a contracting party to the International Conven- 
tion on the Harmonized Commodity Description and Coding System 
(“Harmonized System Convention”). The Harmonized Commodity De- 
scription and Coding System (“Harmonized System”), an international 
nomenclature system, form the core of the US. tariff, the Harmonized 
Tariff Schedule of the United States. The Harmonized System Conven- 
tion is under the jurisdiction of the World Customs Organization (estab- 
lished as the Customs Cooperation Council). 

Article 6 of the Harmonized System Convention establishes a Harmo- 
nized System Committee (“HSC”). The HSC is composed of representa- 
tives from each of the contracting parties to the Harmonized System 
Convention. The HSC’s responsibilities include issuing classification 
decisions on the interpretation of the Harmonized System. Those deci- 
sions may take the form of published tariff classification opinions con- 
cerning the classification of an article under the Harmonized System or 
amendments to the Explanatory Notes to the Harmonized System. The 
HSC also considers amendments to the legal text of the Harmonized 
System. The HSC meets twicea year in Brussels, Belgium. The next ses- 
sion of the HSC will be the twenty-ninth, and it will be held from May 
22-31, 2002. 

In accordance with section 1210 of the Omnibus Trade and Competi- 
tiveness Act of 1988 (Pub. L. 100-418), the Department of the Treasury, 
represented by the U.S. Customs Service, the Department of Commerce, 
represented by the Census Bureau, and the US. International Trade 
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Commission (“IT”), jointly represent the U.S. government at the ses- 
sions of the HSC. The Customs Service representative serves as the head 
of the delegation at the sessions of the HSC. 

Set forth below is the draft agenda for the next session of the HSC. 
Copies of available agenda-item documents may be obtained from either 
the Customs Service or the ITC. Comments on agenda items may be di- 
rected to the above-listed individuals. 


Dated: May 1, 2002. 


MYLEs B. HARMON, 
Director, International Agreements Staff 
Office of Regulations & Rulings. 


[Attachment] 
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Attachment 


DRAFT AGENDA FOR THE TWENTY-NINTH 
SESSION OF THE HARMONIZED SYSTEM COMMITTEE 


Wednesday, May 22 (3 p.m.) to Friday, May 31, 2002 


N.B.: Tuesday, May 21, 2002 

10 a.m. - 6 p.m. Presessional Working Party (to examine the questions under Agen- 
da Item VII) 

Wednesday, May 22, 2002 

9:30a.m.-1lam. Adoption of the Report of the Presessional Working Party 


11:30 a.m.-—1lp.m. Adoption ofthe Report of the 25th Session of the Review Sub-Com- 
mittee 


E 


ADOPTION OF THE AGENDA 


1. Draft Agenda NC0512E2 
2. Draft Timetable NC0513B1 


REPORT BY THE SECRETARIAT 
1. Position regarding Contracting Parties to the HS Convention and 
related matters NC0514E1 


2. Progress report on the implementation of the 2002 edition of the 
Harmonized System NCO515E1 


3. Report on the meeting of the Policy Commission (46th Session) NR0209EF1 


4. Approval of decisions taken by the Harmonized System Committee at 
its 28th Session NG0033E1 


NC0516E1 
5. Technical assistance activities of the Nomenclature and Classification 
Sub-Directorate NC0518E1 


6. Co-operation with other international organizations NC0519E1 
7. Co-operation with the Technical Committee on Rules of Origin NC0520E1 
8. New information provided on the WCO Web site NC0521E1 


9. Annual survey to determine the percentage of national revenue 
represented by Customs duties NC0522E1 


10. Survey on Free Trade Agreements NC0523E1 
11. Corrigendum to the Third Edition (2002) of the HS Explanatory 


NC0524E1 
12. Other 


GENERAL QUESTIONS 
1. Proposed amendment of the Compendium of Classification Opinions .. | NC0525E1 
2. Use of references to specific administrations in future reports of the 
Harmonized System Committee NC0526E1 
3. Establishment of a correlation between the Harmonized System and 
the WTO instruments and agreements NC0527E1 
4. How should the HS Committee deal with the classification of products 
that are no longer being manufactured but are still being traded 
SINAN soos aoia s/o a2 Oe os Ho ctals nos % wialainie es oe SOSA A oe ales NC0528E1 


5. Terms of reference and work plans for the HS Committee, its 
subcommittees and Working Party NCO0569E1 
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IV. 


RECOMMENDATIONS 


1. Draft Recommendation of the Customs Co-operation Council on the 
insertion in national statistical nomenclatures of subheadings to 
facilitate the monitoring and control of products specified in the draft 
Protocol concerning firearms covered by the UN Convention against 
transnational organized crime 


REPORT OF THE SCIENTIFIC SUB-COMMITTEE 
1. Report of the 17th Session of the Scientific Sub-Commiitee 
2. Matters for decision by the Harmonized System Committee 
3. Classification of new INN products (WHO Lists 84 and 85) 


VI. 


REPORT OF THE HS REVIEW SUB-COMMITTEE 
1. Report of the 25th Session of the HS Review Sub-Committee 
2. Matters for decision by the Harmonized System Committee 


VII. 


REPORT OF THE PRESESSIONAL WORKING PARTY 


1. Amendments to the Explanatory Notes arising from the classification 
ef fresh strawberries preserved by means of a protective gas in 
subheading 0810.10 


2. Amendments to the Compendium of Classification Opinions arising 

from the classification of a mixed grease product in subheading 1517.90 ... 
3. Amendments to the Compendium of Classification Opinions arising 

from the classification of a vitamin preparation in subheading 2106.90 . 
4. Amendments to the Compendium of Classification Opinions arising 

from the classification of a reinforcement grid called “Fortrac 

35/35—40” in subheading 3926.90 

5. Amendments to the Compendium of Classification Opinions and the 

Explanatory Notes arising from the classification of certain repeaters 

used in LAN systems in subheading 8471.80 

6. Amendments to the Compendium of Classification Opinions arising 

from the classification of a radio equipment (transmitter/receiver) 

assembly in subheading 8525.20 


7. Amendments to the Compendium of Classification Opinions arising 
from the classification of a passenger motor vehicle witha “hybrid” power 
system in subheading 8703.22 


8. Amendments to the Compendium of Classification Opinions arising 
from the classification of foot-propelled scooters in subheading 9501.00 .... 


VIII. 


FURTHER STUDIES 


1. Guidelines with regard to the possible application of GIRs 3 (a) and 3 (c) 
in the context of the classification of certain chemical products 


2. Classification of concentrated milk with added sugar 


3. Possible amendments to the Explanatory Notes with a view to 
clarifying the classification of vitamin preparations 


4. Classification of a medicated bone graft substitute called 
“OSTEOSET®T” 


5. Classification of certain modified starches or sizing preparations .... 


NC0529E1 


NSO0060E2 
NC0530E1 
NC0570E1 


NR0265E2 
NC0531E1 


NC0532E1 
NC0533E1 


NC0534E1 


NC0535E1 


NC0536E1 


NC0537E1 


NC0538E1 


NC0539E1 


NC0540E1 
NC0541E1 


NC0542E1 


NS0059E1 
(SSC/17) 
NC0562E1 


NC0543E1 
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FURTHER STUDIES—Continued 
6. Classification of certain acid-added clay products 


7. Possible amendments to the Explanatory Notes to Chapter 48 to clarify 
the classification of so-called “photo-copying” paper (Proposal by the 
Egyptian Administration) 


8. Possible amendments to the Explanatory Notes with regard to various 
women’s and girls’ garments 


9. Classification of the “Palm V ™” presented as a set with cradle and 
installation software 


10. Classification of DVD drives and DVD players, including game 


11. Possible amendments to the Explanatory Notes to clarify the 
classification of certain electronic memory modules (SIMMs and DIMMs) 


12. Possible amendments to the Explanatory Notes with a view to 


clarifying the classification of laundry type and industrial washing 
machines 


13. Classification of flash electronic storage cards 


14. Classification of MP3 players 
15. Classification of safety seats for infants and toddlers 


16. Possible amendment of the Explanatory Notes to clarify the 
classification of foot-propelled scooters 


17. Classification of grounding rods 


NEW QUESTIONS 


1. Possible amendments to the Explanatory Notes to headings 01.05 and 
01.06 with regard to geese, ducks, wild geese and wild ducks (Proposal by 
the Norwegian Administration) 


2. Possible amendment of the Explanatory Note to heading 04.06 
(Proposal by the EC) 


3. Classification of “Mosstanol L” 
4. Classification of a polyurethane resin in dimethyl formamide 


5. Possible amendment of Classification Opinion 3907.20/1 (Proposal by 
the Canadian Administration) 


6. Classification of certain panels of wood 

7. Classification of quilted, decorative pillow coverings (shams) 
8. Classification of certain stationery sets 

9. Classification of sliding doors for lifts (elevators) 


NS0045E1 
(SSC/17) 
NC0404E1 
(HSC/27) 
NC0563E1 


NC0488E1 
(HSC/28) 
NC0544E1 
NC0577E1 


NC0393E1 
NC0413E1 
NC0414E1 
NC0418E1 
NC0429F1 
(HSC/27) 
NC0453E1 
NC0503E1 
(HSC/28) 
NC0572E1 
NC0567E1 


NC0545E1 
NC0546E1 


NC0547E1 


NC0548E1 


NC0549E1 
NCO0566E1 


NC0550E1 


NC0423E1 
(HSC/27) 
NC0551E1 


NC0552E1 


NC0307E1 
(HSC/26) 
NC0582E1 


NC0564E1 


NC0553E1 
NCO0555E1 
NC0554E1 


NCO0565E1 
NCO0556E1 
NC0559E1 
NCO0560E1 
NC0557E1 
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NEW QUESTIONS—Continued 
10. Classification of “roller shoes” 


11. Possible contradiction between the Explanatory Notes to and legal 
text of heading 85.36 


12. Classification of milk substitutes for coffee called 
“Vana®Blanca 35T” and “Non Dairy Creamer 23H” 


13. Classification of a machine called “NOACK 900 BLISTER 
PACKER” (NOACK 900) 


14. Classification of an electrostatic chuck and distinction 
between chucks of headings 84.66 and 85.05 


15. Classification of a “hydraulic salt/sand spreader” 
clearing snow from roads 


16. Possible amendments to the Nomenclature regarding the 
classification of cameras 


17. Use of the terms “hygienic”, “sanitary” and “toilet” 
18. Classification of banknote substrates of plastics 


19. Classification of pumicing blocks in connection with the 
possible amendment of the Explanatory Note to heading 40.16 .. 


X. 
OTHER BUSINESS 
1. List of questions which might be examined at a future session 
XI. 
ELECTIONS 


XII. 
DATES OF NEXT SESSIONS 


NC0558E1 


NC0561E1 
NC0568B1 


NC0571E1 
NC0574E1 
NC0575E1 
NC0576E1 


NC0578E1 
NC0579E1 
NC0580E1 


NC0581E1 


NC0573E1 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 8, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 





PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF A WELDED TUBE MILL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of a ruling letter and revoca- 
tion of treatment relating to tariff classification of a welded tube mill. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of a welded tube mill under the Harmonized Tariff 
Schedule of the United States (“HTSUS”). Customs also intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Comments are invited on the correctness of the 
proposed action. 


DATE: Comments must be received on or before June 21, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W,, 


Washington, D.C. 20229. Comments submitted may be inspected at the 
same address. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to modify a ruling letter pertaining to the tariff classification of 
a welded tube mill. Although in this notice Customs is specifically refer- 
ring to oneruling, NY 810478, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the one identified. No further rulings 
have been found. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice 
should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applyinga ruling of a third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to the 
effective date of the final notice of this proposed action. 

In NY 810478 dated June 12, 1995, set forth as Attachment A to this 
document, Customs classified a welded tube mill in subheading 
8515.31.00, HTSUS. It is now Customs position that the welded tube 
mill is classified in subheading 8462.21.80, HTSUS or subheading 
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8462.29.80, HTSUS, depending on whether or not it is numerically con- 


trolled. Proposed HQ 965296, modifying NY 810478, is set forth as At- 
tachment B to this document. 


Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
810478 and any other ruling not specifically identified in order to reflect 
the proper classification of the merchandise pursuant to the analysis set 
forth in proposed HQ 965296. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, we will give consideration to any written com- 
ments timely received. 


Dated: May 2, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 12, 1995. 


CLA-2-84:S:N:N1:104 810478 
Category: Classification 


Tariff No. 8515.31.0000 and 9801.00.1084 
Mr. JOHN EATON 


BRISTOL METALS, INC. 
PO. Box 1589 
Bristol, TN 37621-1589 


Re: The tariff classification of a welded tube forming line from Germany. 


DEAR MR. EATON: 


In your letter dated May 9, 1995 you requested a tariff classification ruling. 
The equipment will be set up in-line to produce welded tube from flat strip as follows: 

(1) uncoiler 

(2) strip leveler 

(3) endwelder (TIG welder joins outgoing and incoming coil) 

(4) roll forming section 

(5) mechanical welding table 

(6) three cathodes TIG and plasma welding unit 

(7) seam tracking system 

(8) spray cooling section 

(9) tube seam grinding unit 

(10) inside bead rolling (flattens the weld on the inside) 

(11) final calibrating and tube straightening 

(12) roll out table 

(13) flying cut-off saw 

(14) complete drive and control cabinet 

(15) control data registration system 

(16) four tooling sets for four sizes of pipe, 10, 12, 14 and 16 inch. 
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The uncoiler is made in the US. and shipped to Germany. The balance of the line is made in 
Germany. All of the equipment will be imported in one shipment. 

The applicable subheading for the welded tube forming line, except for the uncoiler, will 
be 8515.31.0000, Harmonized Tariff Schedule of the United States (HTS), which provides 
for machines and apparatus for arc (including plasma arc) welding of metals: fully or part- 
ly automatic. The rate of duty will be 1.9 percent. 

The applicable subheading for the uncoiler will be 9801.00.1084, HTS, which provides 
for products of the United States when returned after having been exported, without hav- 
ing been advanced in value or improved in condition by any process of manufacture or oth- 
er means while abroad. The rate of duty will be free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965296 GOB 
Category: Classification 


Tariff No. 8462.21.80 and 8462.29.80 
JOHN EATON 


BRISTOL METALS, INC. 
PO. Box 1589 
Bristol, TN 37621-1589 


Re: Welded Tube Mill; NY 810478 Modified. 


DEAR MR. EATON: 


This letter is with respect to NY 810478, issued to you by the Area Director, U.S. Cus- 
toms Service, New York Seaport, on June 12, 1995, which involved the classification, un- 
der the Harmonized Tariff Schedule of the United States (“HTSUS”), of a welded tube 
mill and an uncoiler. We have reviewed the classification set forth in NY 810478 and have 
determined that the classification set forth for the welded tube mill is incorrect. This rul- 
ing sets forth the correct classification. 


Facts: 
In NY 810478, the merchandise at issue was described as follows: 


The equipment will be set up in-line to produce welded tube from flat strip as follows: 

(1) ne er; (2) strip leveler; (3) endwelder (TIG welder joins outgoing and incoming 
coil); (4) roll forming section; (5) mechanical welding table; (6) three cathodes TIG 
and plasma welding unit; (7) seam tracking system; (8) spray cooling section; (9) tube 
seam grinding unit; (10) inside bead rolling (flattens the weld on the inside); (11) final 
calibrating and tube straightening; (12) roll out table; (13) flying cut-off saw; 
(14) complete drive and control cabinet; (15) control data registration system; [and] 
(16) four tooling sets for four sizes of pipe, 10, 12, 14 and 16 inch. 


In NY 810478, Customs classified the welded tube mill (with the exception of the uncoil- 
er which was determined to be eligible for classification in subheading 9801.00.10, 
HTSUS) in subheading 8515.31.00, HTSUS. 


Issue: 
What is the classification under the HTSUS of the welded tube mill? 
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Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


8455 Metal-rolling mills and rolls therefor; parts thereof: 
8455.10.00 Tube mills 


* * * * * * * 


8462 * * * machine tools (including presses) for working metal by bending, 
folding, straightening, flattening, shearing, punching or notching * * * 

Bending, folding, straightening or flattening machines (including 
presses): 

8462.21 Numerically controlled: 

8462.21.80 Other 

8462.29 Other: 

8462.29.80 Other 


* * * x * * * 


8515 * * * magnetic pulse or plasma arc soldering, brazing or welding ma- 
chines and apparatus, whether or not capable of cutting * * * 
Machines and apparatus for arc (including plasma arc) welding of 
metals: 
8515.31.00 Fully or party automatic 


x * * * * * 


Note 4to Section XVI, HTSUS (which includes Chapters 84 and 85, HTSUS) provides as 
follows: 


Where a machine (including acombination of machines) consists of individual compo- 
nents (whether separate or interconnected by piping, by transmission devices, by 
electric cables or other devices) intended to contribute together to a clearly defined 
function covered by one of the headings in chapter 84 or chapter 85, then the whole 
falls to be classified in the heading appropriate to that function. 


EN 84.55 provides in pertinent part as follows: 


Rolling mills are metal working machines consisting essentially of a system of roll- 
ers between which the metal is passed; the metal is rolled out or shaped by the pres- 


sure exerted by the rollers, and at the same time the rolling modifies the structure of 
the metal and improves its quality * * * 


*** Other roller machines (e.g., for gumming metal foil on to a paper support) 
(heading 84.20), bending, folding, straightening or flattening machines (heading 


84.62) are not regarded as rolling mills in the sense described above and are therefore 
excluded from this heading. 


Rolling mills are of various types according to the particular rolling operations for 
which they are designed, viz.: 


(A) Rolling out to reduce the thickness with a corresponding increase in length (e.g., 


in the rolling of ingots into blooms, billets or slabs; rolling of slabs into sheet, strip, 
etc.). 


(B) Rolling of blooms, billets, etc., to form a particular cross-section (e.g., in the pro- 
duction of bars, rods, angles, shapes, sections, girders, railway rails). 
(C) Rolling tubes. 


(D) Rolling of wheel blanks or wheel rim blanks (e.g., to shape the flanges of railway 
wheels). [All emphasis in original.] 
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EN 84.62 provides in pertinent part as follows: 


The heading covers certain machine tools, listed in the heading text, which work by 
changing the shape or form of metal or metal carbides. 

* ca * * * * 
The heading includes: 


* * * * * 


* 


(2) Bending machines. These include machines for working flat products (sheets, 
plates and strips) which, by passing the products through three or four sets of rollers, 
give them a cylindrical curve * * * or else a conical shape * * *; machines for working 
non-flat products (bars, rods, angles, shapes, sections, tubes). These machines work 
either by means of forming rollers, by press bending, or, for tubes (and, in particular, 


oil pipes), by drawing their ends while the main section is held by a fixed cylinder. 
{Emphasis in original.] 


HSC Decision 


In HSC NC0319E1 (See Annex H/11 to Doc. NC0340E2; HSC/26/Nov. 2000), the Har- 
monized System Committee of the World Customs Organization “agreed unanimously 
with the conclusions of the United States and of the Secretariat to classify the machinery 
[tube mill machinery, described below] at issue in heading 84.62, rather than in heading 
84.55.” The HSC had determined that only headings 8455 and 8462 merited consideration 
(i.e., heading 8515 did not merit consideration). In the Compendium of Classification 
Opinions (p. 34E), the HSC classified the following machinery in subheading 8462.21 or 
8462.29 (depending upon whether or not it is numerically controlled): 


Welded tube mill machinery presented without welding equipment, used to pro- 
cess coiled metal strip into tubular forms. The machinery consists of the following 
components: an edge trimmer; breakdown and forming rolls; idler vertical closing 
rolls and fin pass rolls. [Emphasis in original.] 


As we stated in T.D. 89-80, decisions in the Compendium of Classification Opinions 
should be treated in the same manner as the EN’s, i.e., while neither legally binding nor 


dispositive, they provide acommentary on the scope of each heading of the HTSUS andare 
generally indicative of the proper interpretation of these headings. T.D. 89-80 further 
states that EN’s and decisions in the Compendium of Classification Opinions “should re- 
ceive considerable weight.” 

A welded tube mill essentially takes coiled metal strip, passes it through a series of bend- 
ing rolls which gradually form it into a cylindrical tube, welds the seam to close the tube, 
sizes the welded tube, and cuts it off to the desired length. The merchandise at issue here is 
a complete welded tube mill. 

With respect to the applicability of heading 8455, HTSUS, we note the exclusion from 
heading 8455, HTSUS, in EN 84.55, excerpted above, of “* * * bending, folding, straight- 
ening and flattening machines (heading 84.62) * * *” The subject welded tube mill is es- 
sentially a metal forming or bending machine which would exclude it from heading 8455, 
HTSUS. Further, we find that the welded tube mill is not a rolling mill described in EN 
84.55, excerpted above (see (A) through (D)). Additionally, EN 84.55 provides several spe- 
cific examples (not excerpted above)) of the rolling mills of the type referred to in (C) and 
(D). Welded tube mills are not included in these specific examples. With respect to the ap- 
plicability of heading 8515, HTSUS, we note that the welding operation is acomparatively 
minor component of the tube mill. 

We find that the welded tube mill consists of several components which are intended to 
contribute together to the clearly defined function of forming the metal. The components 
are either separate or interconnected by devices within the meaning of Note 4 to Section 
XVI, HTSUS. Therefore, by Note 4 to Section XVI, HTSUS, we conclude that the function 
of the welded tube mill is essentially a metal forming operation which involves a bending 
of the metal so as toimpart acylindrical curve to the metal sheet to form a tube. According- 
ly, we find that the welded tube mill is described in heading 8462, HTSUS. See EN 84.62, 
excerpted above. If it is numerically controlled, it is classified in subheading 8462.21.80, 
HTSUS, as: “* * * machine tools (including presses) for working metal by bending, fold- 
ing, straightening, flattening, shearing, punching or notching * * *: Bending, folding, 
straightening or flattening machines (including presses): Numerically controlled: * * * 
Other.” If it is not numerically controlled, it is classified in subheading 8462.29.80, 
HTSUS, as: “* * * machine tools (including presses) for working metal by bending, fold- 
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ing, straightening, flattening, shearing, punching or notching * * *: Bending, folding, 
straightening or flattening machines (including presses): * * * Other: * * * Other.” 

Our determination is consistent with the decision of the Harmonized System Commit- 
tee described above. Also, see HQ 965198 dated May 1, 2002 for a similar determination. 
Holding: 

The welded tube mill is described in heading 8462, HTSUS, as: “* * * machine tools (in- 
cluding presses) for working metal by bending, folding, straightening, flattening, shear- 
ing, punching or notching * * *” Ifitisnumerically controlled it is classified in subheading 
8462.21.80, HTSUS. If it is not numerically controlled it is classified in subheading 
8462.29.80, HTSUS. 

Effect on Other Rulings: 

NY 810478 is modified. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTERS AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF A SNO-CONE 
MAKER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letters and treatment relating 


to tariff classification of a sno-cone maker. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
is revoking two ruling letters pertaining to the tariff classification of a 
sno-cone maker under the Harmonized Tariff Schedule of the United 
States (HTSUS). Customs is also revoking any treatment previously ac- 
corded by Customs to substantially identical transactions. A notice was 
published on April 3, 2002, in Vol. 36, No. 14, of the CUSTOMS BULLETIN, 
proposing to revoke NY 843670 and B85633, and to revoke any treat- 
ment previously accorded by the Customs Service to substantially iden- 
tical transactions. Comments were invited on the correctness of the 
proposed action. No comments were received. 


EFFECTIVE DATE: This actions is effective for merchandise entered 


or withdrawn from warehouse for consumption on or after July 22, 
2002. 


FOR FURTHER INFORMATION CONTACT: John G. Black, General 
Classification Branch, (202) 927-1317. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), anotice was published on April 3, 2002, in Vol. 36, No. 
14, of the CUSTOMS BULLETIN, proposing to revoke two ruling letters per- 
taining to the tariff classification of a sno-cone maker. Although in this 
notice Customs is specifically referring to New York Ruling Letters (NY) 
843670, dated August 1, 1989, and NY D85633, dated December 11, 
1998, this notice covers any rulings on this merchandise that may exist 
but have not been specifically identified. Customs has undertaken rea- 
sonable efforts to search existing databases for rulings in addition to the 
ones identified. No further rulings have been found. Any party who has 
received an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should have advised Customs during the 
comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule of the United States (HTSUS). Any 
person involved in substantially identical transactions should have ad- 
vised Customs during the comment period. An importer’s failure to ad- 
vise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice may raise issues of reasonable care on 
the part of the importer or its agents for importations of merchandise 
subsequent to the effective date of this final notice. 

In NY 843670, dated August 1, 1989, andin NY D85633, dated Decem- 
ber 11, 1998, Customs classified a sno-cone maker under subheading 
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8210.00.00, HTSUS, which provides for: hand-operated mechanical ap- 
pliances, weighing 10 kg. or less, used in the preparation, conditioning 
or serving of food or drink, and base metal parts thereof. 

Since the issuance of these rulings, Customs has reexamined the com- 
peting tariff provisions and has determined that the original classifica- 
tion is in error. The products are food preparation articles limited in use, 
marketed and sold as toys, and providing manipulative play and role- 
play for young children. As such, they are classified in subheading 
9503.90.0045, HTSUS, as other toys. Although both provisions describe 
the goods, Note 1(1) to Section XV, HTSUS, which includes chapter 82, 
excludes from the section articles that are classifiable in chapter 95. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY 843670, NY 
D85633 and any other ruling not specifically identified in order to re- 
flect the proper classification of the merchandise pursuant to the analy- 
sis set forth in proposed HQ 965507 and HQ 965508, set forth as 
Attachments A and B of this document. Additionally, pursuant to 19 
US.C. 1625(c)(2), Customs intends to revoke any treatment previously 
accorded by the Customs Service to substantially identical transactions. 

In accordance with 19 U.S.C 1625(c), these rulings will become effec- 
tive 60 after publication in the CUsToMsS BULLETIN. 


Dated: May 8, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, May 8, 2002. 


CLA-2 RR:CR:GC 965507JGB 
Category: Classification 


Tariff No. 9503.90.00 
Mr. NED MARSHAK 


SHARRETTS, PALEY, CARTER & BLAUVELT, PC. 
67 Broad Street 
New York, NY 10004 


Re: NY 843670 revoked; “Ice Busters sno-cone” maker. 


DEAR MR. MARSHAK: 


This letter is to inform you that Customs has reconsidered New York Ruling Letter (NY) 
843670, issued to you August 1, 1989, on behalf of K-Mart, concerning the classification of 
asno-cone machine under the Harmonized Tariff Schedule of the United States (HTSUS). 
After a review of that ruling, it has been determined that the classification of the sno-cone 


machine in heading 8210, HTSUS, was incorrect. For the reasons that follow, this ruling 
revokes NY 843670. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published on 
April 3, 2002, in Vol. 36, No. 14 of the Customs BULLETIN, proposing to revoke NY 843670 
and to revoke the treatment pertaining to sno-cone makers. No comments were received 
in response to the notice. 


Facts: 


The merchandise is identified as “Ice Busters”, Code No. 04-25-36, described as a ma- 
chine with metal ice shaver, 1 package of soft drink mix, 2 disposable cups, a plastic ice 
scoop, and instructions to make “sno-cone” at home with any soft drink mix. 


Issue: 


Whether the “Ice Busters” sno-cone machine is classified in heading 8210, HTSUS, 
which provides for hand-operated mechanical appliances, weighing 10 kg. or less, used in 
the preparation, conditioning or serving of food or drink, and base metal parts thereof, or 
in subheading 9503.90.00, HTSUS, other toys. 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUS) is made in accordance with the General Rules of Interpretation (GRIs). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative section or chapter notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRIs may then be applied. 

Ininterpreting the HTSUS, the Explanatory Notes (ENs) to the Harmonized Commod- 
ity Description and Coding System, which represent the official interpretation of the tariff 
at the international level, may be used. The ENs, although not dispositive or legally bind- 
ing, facilitate classification under the HTSUS by offering guidance in understanding the 
scope of the headings. Customs believes the ENs should always be consulted. See T.D. 
89-90, 54 Fed. Reg. 35127-28 (Aug. 23, 1989). 


The HTSUS provisions under consideration for the classification of the sno-cone ma- 
chine are as follows: 


8210: Hand-operated mechanical appliances, weighing 10 kg. or less, used in the 
preparation, conditioning or serving of food or drink, and base metal parts 
thereof 

9503: Other toys; reduced-size “scale” models and similar recreational models, 
working or not; puzzles of all kinds; parts and accessories thereof 


This article is described by both headings. GRI 3 provides, in pertinent part, “When, by 
application of rule 2(b) or for any other reason, goods are, prima facie, classifiable under 
two or more headings, classification shall be effected as follows: (a) The heading which 
provides the most specific description shall be preferred to headings providing a more gen- 
eral description.” However, under the terms of GRI 1, “any relative section or chapter 
notes” must be considered before applying the GRI’s beyond GRI 1. Heading 8210, 
HTSUS, falls into Section XV. Note 1(1) to Section XV excludes “Articles of Chapter 95 (for 
example, toys, games, sports equipment).” Therefore, if the product meets the standards 
of heading 9503, HTSUS, it cannot be classified in heading 8210, HTSUS. 

Although Customs does not have any description of the product beyond the initial rul- 
ing, the product appears to be of the kind that are limited use, food preparation articles, 
marketed and sold as toys, and providing manipulative play and role-play for young chil- 
dren. The inclusion of the soft drink mix, 2 disposable cups, and the plastic ice scoop, sug- 
gest both the limited use and the low-volume production of the article, typical for 
amusement activities for young children. In short, this product could not be confused with 
a “real” sno-cone maker that would typically have an electric motor and be designed to 
produce scores of sno-cones in a day. The ENs to heading 9503 state that “certain toys (e.g., 
electric irons, sewing machines, musical instruments, etc.) may be capable of a limited 
‘use,’; but they are generally distinguishable by their size and limited capacity from real 
sewing machines, etc.” Because of the limited use, and the other factors indicated, supra, 
the article is classifiable in subheading 9503.90, HTSUS, as an other toy. 

Because classification in chapter 82 is precluded by Note 1(1) to Section XV, it is not per- 
tinent to discuss classification of this article in heading 8210. 
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This decision is in accord with Headquarters Ruling Letter (HQ) 961906, dated July 2, 
1999, which classifies a similar product, the Snoopy Snow Cone Machine in subheading 
9503.90, HTSUS. 

Holding: 

The “Ice Busters sno-cone maker is classifiable under subheading 9503.90, HTSUS, as 
an other toy. 

NY 843670 is hereby REVOKED. In accordance with 19 U.S.C. 1625(c), this ruling will 
become effective 60 days after its publication in the Customs BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 8, 2002. 
CLA-2 RR:CR:GC 965508JGB 
Category: Classification 
Tariff No. 9503.90.00 


Mr. LARRY ORDET 
SANDLER, TRAVIS, AND ROSENBERG, PA. 
5200 Blue Lagoon Drive, Suite 600 
Miami, FL 33126 
Re: NY D84633 revoked; “Mr. Snowman Sno-Cone” maker. 
DEAR MR. ORDET: 
This letter is to inform you that Customs has reconsidered New York Ruling Letter (NY) 


D84633, issued to Mr. Juan Dominguez, on December 11, 1998, on behalf of Wal-Mart 
Stores, Inc., concerning the classification of a sno-cone machine under the Harmonized 
Tariff Schedule of the United States (HTSUS). After a review of that ruling, it has been 
determined that the classification of the sno-cone machine in heading 8210, HTSUS, was 
incorrect. For the reasons that follow, this ruling revokes NY D84633. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published on 
April 3, 2002, in Vol. 36, No. 14 of the Customs BULLETIN, proposing to revoke NY D84633 
and to revoke the treatment pertaining to sno-cone makers. No comments were received 
in response to the notice. 

Facts: 


The merchandise is identified as “Mr. Snowman Sno-Cone” maker, item #7119, de- 
scribed as a machine used by children to make flavored shaved ice. The tope of the sno- 
cone maker is a plastic snowman that also serves as a tool to press the ice cubes against the 
ice to be shaved. Removing the snowman reveals an open plastic chute. At the bottom of 
the chute are four small metal blades mounted on a plastic disk. Turning a plastic handle 
rotates the blades and shaves the ice. The ice shavings then fall into an attached plastic 
container. Included with the Sno-Cone Maker are 2 disposable cups, 2 plastic spoons, 
1 package of soft drink mix, and 1 plastic syrup applicator in the shape of a snowman. 
Issue: 

Whether the “Mr. Snowman Sno-Cone” maker is classified in heading 8210, HTSUS, 
which provides for hand-operated mechanical appliances, weighing 10 kg. or less, used in 
the preparation, conditioning or serving of food or drink, and base metal parts thereof, or 
in subheading 9503.90.00, HTSUS, other toys. 

Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUS) is made in accordance with the General Rules of Interpretation (GRIs). GRI 1 
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provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative section or chapter notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRIs may then be applied. 

Ininterpreting the HTSUS, the Explanatory Notes (ENs) to the Harmonized Commod- 
ity Description and Coding System, which represent the official interpretation of the tariff 
at the international level, may be used. The ENs, although not dispositive or legally bind- 
ing, facilitate classification under the HTSUS by offering guidance in understanding the 
scope of the headings. Customs believes the ENs should always be consulted. See T.D. 
89-90, 54 Fed. Reg. 35127-28 (Aug. 23, 1989). 


The HTSUS provisions under consideration for the classification of the sno-cone maker 
are as follows: 


8210: Hand-operated mechanical appliances, weighing 10 kg. or less, used in the 
preparation, conditioning or serving of food or drink, and base metal parts 
thereof 

9503: Other toys; reduced-size “scale” models and similar recreational models, 
working or not; puzzles of all kinds; parts and accessories thereof 


This article is described by both headings. GRI 3 provides, in pertinent part, “When, by 
application of rule 2(b) or for any other reason, goods are, prima facie, classifiable under 
two or more headings, classification shall be effected as follows: (a) The heading which 
provides the most specific description shall be preferred to headings providing a more gen- 
eral description.” However, under the terms of GRI 1, “any relative section or chapter 
notes” must be considered before applying the GRI’s beyond GRI 1. Heading 8210, 
HTSUS, falls into Section XV. Note 1(1) to Section XV excludes “Articles of Chapter 95 (for 
example, toys, games, sports equipment).” Therefore, ifthe product meets the standards 
of heading 9503, HTSUS, it cannot be classified in heading 8210, HTSUS. 

An examination of the sample, provided in connection with another matter before Cus- 
toms, demonstrates that the product appears to be of the kind that are limited use, food 
preparation articles, marketed and sold as toys, and providing manipulative play and role- 
play for young children. The articles included with the set, such as 2 disposable cups, and 
the plastic spoons, suggest both the limited use and the low-volume sno-cone production of 
the article, typical for amusement activities for young children. In short, this product 
could not be confused with a “real” sno-cone maker that would typically have an electric 
motor and be designed to produce scores of sno-cones in a day. The ENs to heading 9503 
state that “certain toys (e.g., electric irons, sewing machines, musical instruments, etc.) 
may be capable of a limited ‘use,’; but they are generally distinguishable by their size and 
limited capacity from real sewing machines, etc.” Because of the limited use, and the other 
factors indicated, supra, the article is classifiable in subheading 9503.90, HTSUS, as an 
other toy. 

Because classification in chapter 82 is precluded by Note 1(1) to Section XV, it is not per- 
tinent to discuss classification of this article in heading 8210. 

This decision is in accord with Headquarters Ruling Letter (HQ) 961906, dated July 2, 


1999, which classifies a similar product, the Snoopy Snow Cone Machine in subheading 
9503.90, HTSUS. 


Holding: 

The “Mr. Snowman Sno-Cone” maker is classifiable under subheading 9503.90, 
HTSUS, as an other toy. 

NY D85633 is hereby "REVOKED. In accordance with 19 U.S.C. 1625(c), this ruling will 
become effective 60 days after its publication in the CUSTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Court of International Trade 


(Slip Op. 02-41) 
GEORGE E. WARREN CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 97~-07-01156 


[Plaintiff moved for summary judgment on its claim that it was entitled to drawback of 
Harbor Maintenance Taxes (“HMTs”) and Environmental Taxes (“ETs”) incurred in con- 
nection with entries of petroleum products. Defendant moved to dismiss the action for 
lack of subject matter jurisdiction arguing that this Court only has jurisdiction under 28 
U.S.C. § 1581(a) where there has been a denial of a valid protest, and in this case Plaintiff 
did not have grounds to file its protest since it did not request drawback of the HMTs and 
ETs in its original drawback claim. In the alternative, Defendant argued that this action 
should be dismissed for failure to state a claim upon which relief may be granted because 
the United States Court of Appeals for the Federal Circuit held in Texport v. United States, 
185 F3d 1291 (1999), that the HMT is not eligible for drawback, and the reasoning in Tex- 
port should also bar drawback of the ET. Held: (1) The Court has jurisdiction because 
Plaintiff exhausted its administrative remedies and an actual controversy exists which is 
fit for judicial review; (2) Based on the Federal Circuit’s conclusions in Texport, the HMT is 
not eligible for drawback; (3) The ET is not imposed in a discriminatory manner against 
imports, but is a generalized federal tax on petroleum products to provide trust funds to 
pay the cleanup costs for hazardous waste sites and oil spills; therefore it lacks the nexus to 
importation required for drawback. Plaintiff's motion for summary judgment is denied, 


and Defendant’s alternative arguments are treated as a cross-motion for summary judg- 
ment and granted.] 


(Decided April 30, 2002) 


Coudert Brothers (Steven H. Becker and Christopher E. Pey) and Galvin & Mlawski 
(John J. Galvin), of counsel, for Plaintiff. 


Robert D. McCallum, Jr., Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Henry R. Felix), and 


Chi S. Choy, Assistant Chief Counsel, United States Customs Service, of counsel, for De- 
fendant. 


OPINION 


MUSGRAVE, Judge: Plaintiff George E. Warren Corporation (“War- 
ren”) brings this action pursuant to 28 U.S.C. § 1581(a) seeking draw- 
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back of Harbor Maintenance Taxes (“HMTs”)! and Environmental 
Taxes (“ETs”)? incurred in connection with entries of unleaded gasoline 
in December, 1995 and motor fuel blending stock in January, 1996. In 
May and June, 1996 Warren exported similar merchandise, and on July 
15, 1996 it filed drawback claims with Defendant the United States Cus- 
toms Service (“Customs”) pursuant to 19 U.S.C. § 1313(p), which pro- 
vides for drawback based on substitution of finished petroleum 
derivatives. On its drawback request forms, the only dollar amounts 
Warren specifically claimed were attributable to “Column 1”° customs 
duties. Customs liquidated the drawback claims on October 4, 1996 and 
granted in-full the amounts claimed by Warren. Subsequently, Warren 
filed a timely protest challenging Customs’ failure to also grant draw- 
back of the HMTs and ETs associated with the entries. The protest was 
denied by Customs on the ground that “(t]he Harbor Maintenance Tax 
(HMT) is an incidental expense incurred upon a vessel entering a harbor 
and, as such, is not refundable under drawback.” Protest No. 
5301-97-100054 at Section VI. Warren then filed the present action 
contesting the denial of its protest. 

Presently before the Court are Customs’ motion to dismiss and War- 
ren’s motion for summary judgment. Customs argues that this Court 
only has jurisdiction under 28 U.S.C. § 1581(a) where there has been a 
denial of a valid protest, and in this case Warren did not have grounds to 
file a protest since it did not request drawback of the HMTs and ETs in 
its original drawback claim. Alternatively, Defendant argues that this 
action should be dismissed for failure to state a claim upon which relief 
may be granted because the United States Court of Appeals for the Fed- 
eral Circuit (“Federal Circuit”) conclusively determined in Texport v. 
United States, 185 F.3d 1291 (1999), that the HMT is not eligible for 
drawback, and the Federal Circuit’s reasoning in Texport should also 
bar drawback of the ET: Conversely, Warren argues that it is entitled to 
summary judgment because the Federal Circuit erred in its Texport de- 
cision, and both the HMT and ET should, as a matter of law, be eligible 
for drawback. 

For the reasons which follow, the Court concludes that it has jurisdic- 
tion to decide the merits of this action. Because there is no issue of mate- 
rial fact and because Customs’ alternative arguments address the 
substantive merits of Warren’s complaint, the Court treats Customs’ al- 


1 The HMT is a tax on port use calculated at a rate of 0.125 percent of the value of the commercial cargo. It was en- 
acted pursuant to the Water Resources Development Act of 1986, Pub. L. No. 99-662, Title XIV, § 1402, 100 Stat. 4266 
(1986), and is codified at 26 U.S.C. § 4461. 

2'The ET was an excise tax on crude oil received at a United States refinery and petroleum products entered into the 
United States for consumption, use, or warehousing imposed pursuant to 26 U.S.C. § 4611. The tax rate was the sum of 
the Hazardous Substance Superfund financing rate, 9.7 cents a barrel, and the Oil Spill Liability Trust Fund financing 
rate, 5 cents a barrel. The Hazardous Substance Superfund tax was applicable during the period “after December 31, 
1986 and before January 1, 1996” and the Oil Spill Liability Trust Fund tax was applicable during the period “after 
December 31, 1989 and before January 1, 1995.” 26 U.S.C. §§ 4611(e)(1) and (f)(1). Recently, legislation was introduced 
to reinstate both taxes. See H.R. 4060, 107th Cong. (2d Sess. 2002). 


3«Column 1 duties” are the duties imposed by the Harmonized Tariff Schedule of the United States (“HTSUS”) 
based on the classification of the merchandise within the HTSUS. In this instance, the merchandise was classified un- 
der HTSUS 2710.00.15 as “unleaded gas motor fuel, other” or HTSUS 2710.00.18 as “motor fuel blending stock.” The 
general Column 1 duty rate for both of these provisions is 52.5 cents a barrel. 
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ternative arguments as across-motion for summary judgment pursuant 
to CIT Rule 56(b). The Court holds that the Federal Circuit’s decision in 
Texport is controlling on the issue of whether the HMT is eligible for 
drawback. Furthermore, the Court concludes that the ET lacks the req- 
uisite nexus with importation to make it eligible for drawback. There- 
fore, Warren’s motion for summary judgment is denied and Customs’ 
motion to dismiss is granted as a motion for summary judgment. 


I. JURISDICTION 

Title 28, section 1581(a) of the United States Code provides that the 
Court of International Trade “shall have exclusive jurisdiction of any 
civil action commenced to contest the denial of a protest.” In this action, 
it is undisputed that Warren filed a timely protest regarding drawback 
of the HMTs and ETs in question and Customs denied that protest on its 
merits. However, Customs argues that there was no actual “refusal to 
pay” a claim for drawback for Warren to protest because Customs paid 
in-full the amounts claimed by Warren on its drawback forms, and the 
protest was the first time Warren requested drawback of the HMTs and 
ETs. Defendant’s Corrected Memorandum in Support of its Motion to 
Dismiss (“Def.’s Br.”) at 6. Customs asserts that Warren’s protest was 
merely an attempt to recover more drawback than it had initially re- 
quested. Jd. Customs concludes that “[w]ithout a bona fide refusal to 
pay, there is no case or controversy and no basis for a protest that would 
confer jurisdiction upon this tribunal.” Id. 

Warren argues that its claim for drawback of the HMTs and ETs was 
implicit in its original drawback claim filed under 19 U.S.C. § 1313(p). 
Plaintiff's Response to Defendant’s Motion to Dismiss (“P1.’s Response 
to Def.’s Mot. to Dismiss”) at 3-5. Warren notes that under 19 U.S.C. 
§ 1514‘ it “has the right to contest Customs’ liquidation of its drawback 
entry, or its refusal to pay [a] claim for drawback, including the legality 
of all orders and findings entering into the same.” P1.’s Response to 
Def.’s Mot. to Dismiss at 3 (emphasis added). Thus Warren contends 
that “[i]mplicit in Customs’ grant of drawback of Column 1 customs du- 
ties is its decision not to pay drawback of the taxes and fees associated 
with the imported merchandise identified to the drawback claim.” Jd. 
(footnote omitted). 

Moreover, Warren notes that 19 U.S.C. § 1313(p)(4)(B) was amended 
by § 2420(d) of the Miscellaneous Trade and Technical Corrections Act 
of 1999, Pub. L. No. 106-36, 113 Stat. 127,178-79 (1999), and now pro- 
vides that “[t]he amount of drawback payable under this subsection 


419 US.C. § 1514 provides that: 
(a) Finality of decisions; return of papers 


[DJecisions of the Customs Service, including the legality of all orders and findings entering into the same, as to— 
“ + * * * * * 


(5) the liquidation or reliquidation of an entry, or reconciliation as to the issues contained therein, or any 
modification thereof; 
(6) the refusal to pay a claim for drawback; 
* 


. . * * * 


shall be final and conclusive upon all om * * * unless a protest is filed in accordance with this section, or unless 


a civil action contesting the denial of a protest, in whole or in part, is commenced in the United States Court of 
International Trade * * *. 
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shall not exceed the amount of drawback that would be attributable to 
the article * * * had the claim qualified for drawback under subsection 
(j).” Subsection (j) of 19 U.S.C. § 1313 is broader than the unamended 
subsection (p) and specifically provides for drawback of duties, taxes, 
and fees paid on imported merchandise. The 1999 amendment was to 
have retroactive effect and provided importers six months to file draw- 
back claims pursuant to the amended statute that would otherwise be 
barred by the three year statute of limitations. Pub. L. No. 106-36, 
§ 2420(e), 113 Stat. 127, 179. Warren did not file another drawback 
claim, and it argues that it was not required to do so under the statute 
and had no reason to do so since Customs denied its first protest on its 
merits and the present action was already summonsed into this Court. 
See Plaintiff's Supplemental Brief (“P1.’s Supplemental Br.”) at 5-13. 
The Court agrees with Warren. As a fundamental matter, this Court’s 
jurisdiction over actions contesting the denial of a protest applies to all 
such appeals:* whether the claim is valid or not is a matter of law for this 
Court to decide. See Swisher International, Inc. v. United States, 205 
F.3d 1358, 1364 (Fed. Cir. 2000), cert. denied, 531 U.S. 1036 (2000). In 
this instance, the dispositive question is whether Warren could have or 
should have explicitly claimed amounts of HMT and ET for drawback as 
a prerequisite for bringing this action. Although the parties dispute 
whether the customs regulations in effect in 1996 permitted Warren to 
make an express claim for drawback of the HMTs and ETs on its draw- 
back claim forms, they agree that the 1999 amendments retroactively 
provided the right to raise this claim. Nevertheless, Customs contends 
that Warren should have filed a second drawback claim expressly for the 
HMT and ET amounts during the six month “sunset” period provided 
by the 1999 amendment. Defendant’s Response to Plaintiff's Supple- 
mental Brief (“Def.’s Response to Pl.’s Supplemental Br.”) at 7. In light 
of the fact that Customs had already ruled on the merits of such a claim 
in denying Warren’s protest, filing a second drawback claim would have 
been futile. Therefore, contrary to Customs’ assertion, the Court finds 
that Warren has, in effect, exhausted its administrative remedies and 


concludes that this action presents an actual controversy fit for judicial 
review. 


IJ. STANDARD OF REVIEW 
Summary judgment is appropriate if “the pleadings, depositions, an- 
swers to interrogatories, and admissions on file, together with the affi- 
davits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law.” 
CIT Rule 56(c); Anderson v. Liberty Lobby, Inc. ,477 U.S. 242, 247 (1986). 


5 This Court views with considerable disapprobation the ongoing, unrelenting attacks by the Justice Department on 
the jurisdiction of the Court of International Trade and suggests that the administration of justice would be served 
better by diligent lawyering rather than by attempts to subvert the judicial review process. 
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III. DRAWBACK OF HARBOR MAINTENANCE TAXES 


In Texport v. United States, 185 F.3d 1291 (1999), the Federal Circuit 
found that 19 U.S.C. § 1313(j)(2) provides for drawback where “(1) the 
charge is ‘any duty, tax, or fee assessed under Federal law’; and (2) the 
charge is assessed ‘because of * * * importation.’” 185 F.3d at 1296. Ap- 
plying these two conditions to the HMT, the court held that: 


Condition (1) is plainly satisfied here, so the dispositive question is 
whether the HMT is assessed “because of * * * importation.” 19 
US.C. § 1313G)(2). This language, we think, is best read as limiting 
the scope of the charges eligible for drawback to only those with a 
substantial nexus to the importation of merchandise. We thus read 
the “because of * * * importation” clause to require a nexus be- 
tween the assessed charges and the act of importation, and there- 
fore preclude the grant of drawback to a duty, tax, or fee that is 
assessed in a nondiscriminatory fashion against all shipments uti- 
lizing ports. * * * 

The HMT is a generalized Federal charge for the use of certain 
harbors. See 26 U.S.C. § 4461. It is intended to be assessed indepen- 
dently of whether the “port use” is for imports, exports, or other 
shipments; a shipment unloaded in Savannah is charged the same 
HMT whether its origin is San Francisco or Singapore. See, e.g., 19 
C.ER. § 24.24(b)(1) (listing ports where HMT is assessed). Thus, it 
does not have the necessary nexus to the importation of goods to 
qualify it for drawback under section 1313(j)(2). 


Id. at 1296-97. 

In the present action, Warren argues that “the Texport decision is in- 
correct as a matter of fact and law, constitutes dicta and is inapplicable 
to the claims at bar.” Plaintiff's Memorandum in Support of its Motion 
for Summary Judgment (“PI.’s Br.”) at 16. First, Warren argues that, 
contrary to the Federal Circuit’s conclusion, “the HMT is inextricably 
linked to the process of importation.” Jd. In support of this assertion, 
Warren cites the Federal Circuit’s finding in United States Shoe Corp. v. 


United States, 114 F 3d 1564 (Fed. Cir. 1997), aff'd., 523 US. 360 (1998), 
that: 


In the absence of the export act of loading the goods, and in the ab- 
sence of the exporter’s documents required for that act, the HMT 
would not be owed and no amount could be determined because the 
HMT is incurred at the time of loading, 26 U.S.C. § 4461(c)(2)(A), 
and is based on the value of the goods as determined by the standard 
commercial export documentation, 26 U.S.C. § 4462(a)(5)(A). 


Pl.’s Br. at 16-17 (quoting 114 F3d 1575). Warren argues that it is incon- 
sistent for the court to find that the HMT is imposed because of exporta- 
tion, but not because of importation. Jd. at 17. Therefore, Warren 
concludes that the Texport holding should not control in this action. Id. 

Warren also argues that the Federal Circuit’s reasoning in Texport is 
flawed because it incorrectly states that HMT on domestic shipments is 
the same as shipments from foreign countries. Jd. Specifically, the court 
stated that “a shipment unloaded in Savannah is charged the same 
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HMT whether its origin is San Francisco or Singapore,” 114 F3d at 
1297, but Warren notes that the HMT for the shipment from San Fran- 
cisco would be calculated based on the “standard commercial documen- 
tation” whereas the HMT for the shipment from Singapore would be 
calculated based on Customs’ appraised value of the merchandise. P1.’s 
Br. at 17. Therefore, Warren concludes, “the amount of HMT paid can, 
and in most cases will, differ” and “[t]o the extent that [the Federal Cir- 
cuit’s] holding that the HMT is not imposed because of importation is 
based upon this erroneous analysis, it should be disregarded as dicta.” 
Id. at 18. 

Warren’s final argument is that the HMT should be treated as a duty, 
rather than a tax or fee, for purposes of determining whether it is eligi- 
ble for drawback, and that as a duty it satisfies che statutory require- 
ments. Id. at 18-26. Title 26, section 4462(f)(1) of the United States 
Code provides that “[e]xcept to the extent otherwise provided in regula- 
tions, all administrative and enforcement provisions of customs laws 
and regulations shall apply in respect of the [HMT] * * * as if such tax 
were a customs duty.” Warren asserts that “none of the applicable regu- 
lations provide that the HMT should not be treated as a duty;” thus it 
should be treated as a duty for all administrative and enforcement pur- 
poses. P].’s Br. at 19. As previously noted, in Texport the Federal Circuit 
held that drawback was available under 19 U.S.C. § 1313(j)(2) where 
“(1) the charge is ‘any duty, tax, or fee assessed under Federal law’; and 
(2) the charge is assessed ‘because of * * * importation.’” 185 F.3d at 
1296. Warren argues that the “because of * * * importation” require- 
ment applies to taxes or fees, but not to duties, because duties, by their 
very nature, are imposed on imports. Pl.’s Br. at 25-26. 

Warren also argues that drawback is an administrative and enforce- 
ment provision of the customs laws. In support of this proposition, War- 
ren compares the language of 26 U.S.C. § 4462(f)(1), quoted supra, to 19 


US.C. § 58e(g)(2), regarding the Merchandise Processing Fee (“MPF”), 
which states: 


Except to the extent otherwise provided in regulations, all adminis- 
trative and enforcement provisions of customs laws and regula- 
tions, other than those laws and regulations relating to drawback, 
shall apply with respect to any fee prescribed under subsection (a) 
of this section * * * as if such fee is a customs duty. 


Pl.’s Br. at 21 (quoting 19 U'S.C. § 58c(g)(2) (emphasis added)). Warren 
highlights the fact that the language of the MPF statute parallels the 
language of the HMT statute except that the MPF statute excludes 
“those laws and regulations relating to drawback” from “the adminis- 
trative and enforcement provisions of customs laws.” Pl.’s Br. at 21-22. 
Thus Warren concludes that, in the absence of an express exclusion, 
drawback is an administrative and enforcement provision of the cus- 
toms laws. Jd. at 23. Warren also notes that in International Business 
Machine Corp. v. United States, 201 F.3d 1367 (Fed. Cir. 2000), the Fed- 
eral Circuit held “that the phrase ‘administrative and enforcement’ 





U.S. COURT OF INTERNATIONAL TRADE 63 


* * * should be read ‘broadly.’” Plaintiff's Brief in Reply to Defendant’s 
Opposition to Plaintiff's Motion for Summary Judgment (“P1.’s Reply 
Br.”) at 7 (citing 201 F.3d at 1372). 

Although Warren’s arguments are interesting and well briefed, the 
Federal Circuit’s holdingin Texport that the HMT is not subject to draw- 
back is, nevertheless, controlling on this issue. With respect to Warren’s 
first two arguments, namely, that the HMT should logically have a sub- 
stantial nexus to importation if it has one to exportation, and that the 
Federal Circuit erred, as a matter of law, in stating that the HMT is cal- 
culated in the same manner for foreign and domestic shipments, the 
doctrine of stare decisis leads this Court to follow the precedent of the 
Federal Circuit. See 18 JAMES WM. MoorE ET AL., MOORE’S FEDERAL PRAC- 
TICE 1 134.02[2] (3d ed. 1997) (“The duty to follow the binding decisions 
of a higher authority does not depend on the correctness of those deci- 
sions.”). Furthermore, regarding the Federal Circuit’s statement that a 
foreign and domestic shipment, otherwise identical, would be charged 
the exact same amount of HMT, this Court concludes that the Federal 
Circuit’s chief point in that section of its opinion was merely that the 
HMT is assessed on both imports and domestic shipments, not that it 
would be calculated in the same manner. 

Texport and the plain meaning of 19 U.S.C. § 1313(j) are also disposi- 
tive of Warren’s argument that the HMT should be treated as a duty 
instead of a tax for drawback purposes. Whether the HMT is regarded as 
a duty or a tax for determining its eligibility for drawback, and whether 
or not drawback is an administrative or enforcement provision,® the 
plain language of the statute creating the right to drawback of duties, 
taxes and fees, 19 U.S.C. § 1313(), requires that the duty, tax, or fee be 
“imposed under federal law because of its importation.” In Texport, the 
Federal Circuit considered the mechanics of how the HMT is imposed 
and concluded that it does not have the requisite nexus with importa- 
tion to qualify for drawback under § 1313(j).’ 185 F.3d at 1297. More im- 
portantly, while 26 U.S.C. § 4462(f)(1) provides that the HMT should be 
treated as if it were duty for administration and enforcement purposes, 
the HMT remains, in essence, a tax. See Citgo Petroleum Corporation v. 
United States, 25 CIT _, 104 F. Supp. 2d 106, 107-108 (2000). 


IV. DRAWBACK OF ENVIRONMENTAL TAXES 


Warren argues that it is entitled to drawback of the ETs incurred in 
connection with the subject entries because the ETs are imposed “be- 
cause of * * * importation” as required by 19 U.S.C. § 1313(j) and have 
the specific “nexus with importation” required by Texport since they are 
imposed in a discriminatory manner against imports. Warren notes that 
26 U.S.C. § 4611(a), provides that the taxes are imposed on “petroleum 


6 Because the Court finds that the “because of * * * importation” requirement of 19 US.C. § 1313(j) applies to duties 
as well as taxes and fees, the Court does not reach the issue of whether drawback is an administrative or enforcement 
provision. 

7In 1998, Customs amended its regulations, and 19 C.F.R. § 191.3(b)(1) now states that the HMT is not subject to 


drawback. Since this regulation was promulgated after the present action was commenced, it does not apply in this 
instance. 
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products entered into the United States for consumption, use, or ware- 
housing.” P1.’s Br. at 12 (emphasis in brief). Warren argues that “the 
phrase ‘entered into the United States’ is synonymous with importa- 
tion;” therefore the “because of * * * importation” requirement of 19 
US.C. § 1313(j) is satisfied. Id. at 12-13. Moreover, Warren argues that 
the ETs discriminate against imports because they apply to imported 
“petroleum products,” but only domestic “crude oil.” Plaintiff's Collec- 
tive Response to Defendant’s Corrected Briefs at 6. Therefore, Warren 
concludes that the ETs are distinguishable from the HMT, because they 
are not “assessed in a nondiscriminatory fashion against all ship- 
ments.” Jd. (quoting Texport, 185 F.3d at 1296). 

Contrary to Warren’s assertions, Customs argues that the ET, like the 
HMT, is not imposed because of importation, but is instead a generalized 
charge “to finance trust funds responsible for paying the cleanup costs 
for hazardous waste sites and oil spills” that is imposed in a nondiscrimi- 
natory manner on both imported petroleum products and domestic 
crude oil. Defendant’s Corrected Memorandum in Support of its Op- 
position to Plaintiff's Motion for Summary Judgment (“Def.’s Br. in 
Opp’n to Pl.’s Mot. for Summ. J.”) at 10 (citing H.R. Rep. No. 96-1016, 
pt. 2, at 5 (1980), reprinted in 1980 U.S.C.C.A.N. 6151, 6153, and H.R. 
Rep. No. 99-727, at 204-05 (1986), reprinted in 1986 U.S.C.C.A.N. 3607, 
3733-—34.). Customs explains the nondiscriminatory application of the 
ETs, stating that: 


Pursuant to 26 U.S.C. § 4611(a) & (b), ETs are imposed on domes- 
tic crude oil received at U.S. refineries, on petroleum products im- 
ported into the United States, and on domestic crude oil used in the 
United States or exported, provided the tax had not been imposed 
previously. The term “crude oil” includes crude oil condensates and 
natural gasoline. 26 U.S.C. § 4612(a)(1). The term “petroleum 
product” includes crude oil. Jd. § 4612(a)(3). The legislative history 
to these statutory provisions further explains that the oil subject to 
tax is “crude oil, including crude oil condensate and natural gaso- 
line” and that “petroleum products” include crude oil, crude oil 
condensate, natural and refined gasoline, refined and residual oil, 
and any other hydrocarbon product derived from crude oil or natu- 
ral gasoline * * *” H.R. Rep. No. 96-1016, pt 2, at 4 (1980), re- 
printed in 1980 U.S.C.C.A.N. 6151 (emphasis added). 

Thus, contrary to Warren’s claim that the ET leaves domestic pe- 
troleum products untaxed, the legislature recognized that domestic 
petroleum products would be “derived from crude oil or natural 
gasoline” that were [sic] already separately taxed. This reading of 
the legislative intent is further consistent with 26 U.S.C. § 4612(b), 
which assures that taxes are imposed only once on any petroleum 
product. See H.R. Rep. No. 96-1016, pt 2, at 5. 


Defendant’s Reply to Plaintiff's Collective Response to Defendant’s 
Corrected Briefs at 8-9. Customs also asserts that it “had no role in col- 
lecting or imposing [the] ET” and “[t]he only link between the ET and 
importation was the timing of when ET was incurred.” Def.’s Br. in 
Opp’n to Pl.’s Mot. for Summ. J. at 10-11. Thus, Customs concludes that 
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the ETs have only a remote nexus to importation which does not satisfy 
the “because of * * * importation” requirement of 19 U.S.C. § 1313(j) as 
interpreted by Texport. 

The Court finds that the ETs are not subject to drawback. As Cus- 
toms’ has explained, the ET is a generalized charge assessed against all 
petroleum products, which is imposed on domestic products prior to re- 
finement and imported petroleum products regardless of their level of 
refinement at the time they are entered. Since the ET is imposed in a 
nondiscriminatory manner on both imported and domestic petroleum 
products, the Court concludes that, like the HMT, it does not have “the 
necessary nexus to importation to qualify it for drawback under [19 
US.C. §] 1313(j)(2).” Texport, 185 F3d 1297. 


V. CONCLUSION 


For the foregoing reasons, Warren’s motion for summary judgment is 
denied and Customs’ motion to dismiss is granted as a cross-motion for 
summary judgment. Judgment shall enter accordingly. 


(Slip Op. 02-42) 


HUAIYIN FOREIGN TRADE Corp (30), WORLDWIDE LINK, INC., CAPTAIN 
CHARLIE SEAFOOD WHOLESALE Co, USA, BOSTON SEAFOOD 
Processors, INc., GMRI, INc., AND OCEAN DUKE CORP, PLAINTIFFS uv. 
U.S. DEPARTMENT OF COMMERCE, DEFENDANT, AND CRAWFISH 
PROCESSORS ALLIANCE, LOUISIANA DEPARTMENT OF AGRICULTURE & 
FORESTRY AND BOB ODOM, COMMISSIONER, DEFENDANT-INTERVENORS 


Court No. 00-05-00240 


Foreign exporter Plaintiff Huaiyin Foreign Trade Corporation 30 (“Huaiyin 30”) and 
domestic importers (collectively “Plaintiffs”) brought action challenging United States 
Department of Commerce’s (“Commerce”) findings on review of antidumping duty order 
covering freshwater crawfish tail meat from the People’s Republic of China exported by 
Plaintiff Huaiyin 30. Plaintiffs moved, pursuant to USCIT R. 56.2, for judgment upon the 
agency record arguing that Commerce: (1) violated statutory and regulatory procedures 
by failing to provide Plaintiffs with adequate notice of and an adequate opportunity to par- 
ticipate in the review investigation; and (2) by issuing its Clarification of Message, caused 
United States Customs Service (“Customs”) improperly to increase Plaintiff Huaiyin 30’s 
cash deposit rate and wrongly apply it retroactively to Plaintiff Huaiyin 30’s entries of 
merchandise. In addition, Plaintiffs claimed that payment by the United States Govern- 
ment of antidumping duties to domestic industry pursuant to 19 U.S.C. § 1675c(a) (“Byrd 
Amendment”) changed antidumping statute from one remedial in nature into a statute 
that imposed a penalty and, therefore, Plaintiffs were entitled to full due process rights 
including a review proceeding as provided in the Administrative Procedure Act. United 
States (“Government”), on behalf of Commerce, argued that Commerce: (1) provided 
Plaintiffs with adequate notice of and an adequate opportunity to participate in the review 
investigation; and (2) properly clarified to Customs that Plaintiff Huaiyin 30 was not en- 
titled to cash deposit based on antidumping duty margin of 91.5 percent. Finally, Govern- 
ment claimed payment of antidumping duties to domestic industry did not transform 
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antidumping regime into one that imposed a penalty and, therefore, Plaintiffs were not 
entitled to full due process rights including a review proceeding as provided in Adminis- 
trative Procedure Act. United States Court of International Trade, Eaton, J., held: 
(1) Commerce provided Plaintiffs with adequate notice of pendency of administrative re- 
view, and adequate opportunity to participate in such review; (2) Commerce properly clar- 
ified to Customs that Plaintiff Huaiyin 30 was not entitled to cash deposit based on 
antidumping duty margin of 91.5 percent; and (3) payment of antidumping duties to do- 
mestic industry in accordance with Byrd Amendment did not transform antidumping re- 
gime into one that imposed a penalty. 
[Plaintiffs’ motion denied; final determination of Commerce sustained.] 


(Decided April 30, 2002) 


Garvey, Schubert & Barer (William E. Perry andJohn C. Kalitka) for Plaintiffs Huaiyin 
Foreign Trade Corporation (30), Worldwide Link, Inc., Captain Charlie Seafood Whole- 
sale Co., USA, Boston Seafood Processors, Inc., GMRI, Inc., and Ocean Duke Corporation. 

Robert D. McCallum, Jr., Deputy Assistant Attorney General; David M. Cohen, Direc- 
tor, United States Department of Justice; Velta A. Melnbrencis, Assistant Director, United 
States Department of Justice, Civil Division, Commercial Litigation Branch. 

Adduci, Mastriani & Schaumberg, L.L.P (James Taylor, Jr. andJohn C. Steinberger) for 
Defendant-Intervenors Crawfish Processors Alliance, Louisiana Department of Agricul- 
ture & Forestry and Bob Odom, Commissioner. 


OPINION 


EATON, Judge: This matter is before the court on the motion of Huaiy- 
in Foreign Trade Corporation 30 (“Huaiyin 30”), Worldwide Link, Inc., 
Captain Charlie Seafood Wholesale Co., USA, Boston Seafood Proces- 
sors, Inc., GMRI, Inc., (“GMRI/Red Lobster”) and Ocean Duke Corpora- 
tion! (collectively “Plaintiffs”) for judgment upon the agency record 


pursuant to USCIT R. 56.2. Plaintiffs challenge certain aspects of the 
first administrative review of the antidumping duty order covering im- 
ports of freshwater crawfish tail meat from the People’s Republic of Chi- 
na (“PRC”) for the period of March 26, 1997, through August 31, 1998. 
See Freshwater Crawfish Tail Meat From the PR.C.: Final Results of 
Administrative Antidumping Duty and New Shipper Reviews, and Fi- 
nal Rescission of New Shipper Review, 65 Fed. Reg. 20,948 (Apr. 19, 
2000) (“Final Results”). The court has jurisdiction over this matter pur- 
suant to 28 U.S.C. § 1581(c) and 19 US.C. § 1516a(a)(2)(i)(I). Where a 
party challenges the findings of an antidumping review, the court will 
hold unlawful “any determination, finding, or conclusion found * * * to 
be unsupported by substantial evidence on the record, or otherwise not 
in accordance with law * * *.” 19 U.S.C. § 1516a(b)(1)(B)(i). For the rea- 
sons set forth below, the court denies Plaintiffs’ motion and the final de- 
termination of the United States Department of Commerce is sustained. 


BACKGROUND 


On September 20, 1996, the Crawfish Processors Alliance (“Petition- 
er”), on behalf of the domestic industry, filed a petition with the United 
States Department of Commerce (“Commerce”) alleging that imports of 


1 As the domestic importers of the subject merchandise, Plaintiffs Worldwide Link, Inc., Captain Charlie Seafood 
Wholesale Co., USA, Boston Seafood Processors, Inc., GMRI/Red Lobster and Ocean Duke Corporation are “interested 
parties” within the meaning of 19 U.S.C. § 1677(9). 





U.S. COURT OF INTERNATIONAL TRADE 67 


freshwater crawfish tail meat from the PRC were being sold, or were 
likely to be sold, in the United States at less than fair value. See Fresh- 
water Crawfish Tail Meat From the PR.C.; Initiation of Antidumping 
Investigation, 61 Fed. Reg. 54,154 (Oct. 17, 1996).? Following receipt of 
the petition, Commerce initiated an investigation and sent antidump- 
ing questionnaires to various PRC freshwater crawfish tail meat export- 
ers and producers. See Notice of Prelim. Determination of Sales at Less 
Than Fair Value: Freshwater Crawfish Tail Meat From the PR.C., 62 
Fed. Reg. 14,392, 14,393 (Mar. 26, 1997) (“Investigation Prelim. Deter- 
mination”). Questionnaire responses were received from numerous 
companies,’ including Huaiyin Foreign Trade Corporation (“HFTC”).4 
Plaintiff Huaiyin 30, an entity unrelated to HFTC, took no part in the 
proceedings.” As it had done previously, Commerce treated the PRC asa 
nonmarket economy country® and, thus, companies wishing to receive a 
company-specific antidumping duty margin were required to demon- 
strate an absence of state control. Jd. at 14,394. In its questionnaire re- 
sponse, HFTC indicated that it was applying for a separate 
company-specific margin. Id. 

In August of 1997, Commerce completed its investigation and estab- 
lished antidumping duty margins for individual producers and for the 
PRC asa whole. HFTC demonstrated the requisite absence of state con- 
trol and, thus, its company-specific antidumping duty margin was set at 
91.5 percent. See Notice of Final Determination of Sales at Less Than 
Fair Value: Freshwater Crawfish Tail Meat From the PR.C., 62 Fed. Reg. 
41,347, 41,349 (Aug. 1, 1997), amended by, Notice of Amendment to Fi- 


nal Determination of Sales at Less Than Fair Value and Antidumping 
Duty Order: Freshwater Crawfish Tail Meat From the PR.C., 62 Fed. 
Reg. 48,219 (Sept. 15, 1997) (“The ad valorem weighted-average dump- 
ing margins are as follows * * * Huaiyin Foreign Trading Corporation 


2The period of investigation covered 1996-97 and 


[t]he product covered by this investigation is freshwater crawfish tail meat, in all its forms (whether washed or 
with fat on, whether purged or unpurged), grades, and sizes; whether frozen, fresh, or chilled; and regardless of 
how it is packed, preserved, or prepared. Excluded from the scope of the investigation are live crawfish and other 
whole crawfish, whether boiled, frozen, fresh, or chilled. Also excluded are saltwater crawfish of any type and parts 
thereof. 

See Freshwater Crawfish Tail Meat From the PR.C.; Initiation of Antidumping Investigation, 61 Fed. Reg. at 54,155. 


3The following companies submitted questionnaire responses: China Everbright Trading Company, Binzhou Pre- 
fecture Foodstuffs Imp. & Exp. Corp., Yancheng Fengbao Aquatic Food Co., Ltd., Yancheng Foreign Trade Corp., Huai- 
yin Foreign Trade Corp., Jiangsu Cereals, Oils & Foodstuffs Imp. & Exp. Corp., Jiangsu Light Industrial Prods. Imp. & 
Exp. (Group) Yangzhou Co., Lianyungang Yupeng, Jiangsu Overseas Group Corp., Anhui Cereals, Oils & Foodstuffs 
Imp. & Exp. Corp., Qidong Baolu Aquatic Prods. Co., Ltd., Shandong Foodstuffs Imp. & Exp. parte. Corp., Nantong 
Delu Aquatic Food Co., Ltd., Huaiyin Ningtai Fisheries Co., Ltd., and Yancheng Baolong Aquatic Foods Co., Ltd. See 
Investigation Prelim. Determination, 62 Fed. Reg. at 14,393. 


4 Among the complicating factors in this action is the confusion resulting from the similarity in names of the various 
PRC entities—i.e., Huaiyin Foreign Trade Corp., Huaiyin Foreign Trade Corporation 5 (“Huaiyin 5”) and Huaiyin Ce- 
reals, Oils & Foodstuffs Import and Export Corporation are a single concern—while Plaintiff Huaiyin 30 is an unre- 
lated entity. 


51n their papers Plaintiffs assert that, “[a]s stated to [Commerce] in its questionnaire response, [Plaintiff] Huaiyin 
30 paid its legal fees to the lawyer in the initial investigation * * *. Unfortunately, [Plaintiff] Huaiyin 30 was misled 
The lawyer did not file any documents for [Plaintiff] Huaiyin 30 on the record of the initial investigation.” (Pls.’ Mem. 
Supp. Mot. J. Agency R. at 2.) 

5A nonmarket economy is defined by the antidumping statute as “any foreign country that the administering au- 
thority determines does not operate on market principles of cost or pricing structures, so that sales of merchandise in 
such country do not reflect the fair value of the merchandise.” 19 U.S.C. § 1677(18)(A) (1994). “Any determination that 
a foreign country is anonmarket economy country shall remain in effect until revoked by the administering authority.” 
19 US.C. § 1677(18)(C)(i). Commerce’s designation of China as a nonmarket economy country is not disputed. 
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* * * 91.50” percent.) (“LTFV Final Determination”). As Plaintiff Huai- 
yin 30 took no part in the proceedings, it was assigned the PRC-wide an- 
tidumping duty margin of 201.63 percent, as were all other exporters of 
crawfish tail meat that did not establish their independence from gov- 
ernment control. See id. at 41,349 (“We are applyinga single antidump- 
ing [PRC] rate * * * to all exporters in the PRC other than those firms 
that were fully responsive to our requests for information.”). Commerce 
based this “determination * * * on [the] presumption that the export ac- 
tivities of the companies that failed to” demonstrate the absence of state 
control “are controlled by the PRC government.” Jd. (citation omitted). 
Therefore, because it did not qualify for a separate rate in the investiga- 
tion, Plaintiff Huaiyin 30 was assigned the PRC-wide antidumping duty 
margin of 201.63 percent. (See Issue and Decision Mem., 04/07/2000, 
Pub. R. Doc. 214 at 124 (“[Plaintiff Huaiyin 30] has never qualified fora 
separate rate, either in this review or the LTFV investigation * * *.”).) 

According to Plaintiffs, following the issuance of the LTFV Final De- 
termination, events transpired outside of the context of any Commerce 
proceeding that affected the subsequent course of events. First, upon 
learning that HFTC had received a lower rate than Plaintiff Huaiyin 30, 
the local PRC government concluded that Plaintiff Huaiyin 30 should 
take advantage of HFTC’s lower rate: 


After the 1996 crawfish investigation, HFTC[] got a relatively low 
antidumping duty rate while [Plaintiff] Huaiyin 30 got a much 
higher rate. [Plaintiff] Huaiyin 30 and other local crawfish export- 
ers wanted to use HFTC[’s] low rate. HFTC[] was unhappy about 
this and asked the Committee for assistance. * * * /TJhe Committee 


and other local companies felt that HFTC[] should share its rate 
with other local exporters. 


(Pls.” Mem. Supp. Mot. J. Agency R. at 8 (citing Committee Verification 
Report, Pub R. Doc. 185 at 3) (emphasis in Pls.’ Mem.).) Thus, despite 
having been assigned the PRC-wide antidumping duty margin of 201.63 
percent, Plaintiff Huaiyin 50 took advantage of HFTC’s separate com- 
pany-specific antidumping duty margin of 91.5 percent when exporting 
its product to the United States. This decision on the part of the local 
PRC government appears to have raised questions in the minds of Plain- 
tiff Huaiyin 30’s customers who consequently made inquiries. On this 
point, Plaintiffs state that GMRI/Red Lobster: 


[Mlet with the Vice Director of the China Commodities Inspection 
Bureau * * * and the Vice General Manager of [Plaintiff Huaiyin] 
30 * * *. These gentleman assured [GMRI/Red Lobster that Plain- 
tiff Huaiyin] 30 was entitled to the 91.5% tariff. When asked * * * 
for documentation they produced a circular from their industry as- 
sociation which clearly stated Huaiyin Foreign Trade Corporation 
was entitled to the 91.5% tariff. They also produced a letter from the 
US Embassy in Beijing which stated Huaiyin Foreign Trade Corp., 
without specifying numbers, had the benefit of the 91.5% tariff. The 
officials with whom [GMRI/Red Lobster] were meeting proffered 
those documents as substantiation for their representation [that] 
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any crawfish purchased from [Plaintiff Huaiyin] 30 could be im- 
ported into the US under the 91.5% rate. 
(Response of Worldwide Link, Inc., et al., Supplemental Questionnaire 
of 02/17/00, Pub. R. Doc. 172 at 7; see also Pls.’ Mem. Supp. Mot. J. 
Agency R. at 6). In addition, Plaintiffs assert that, 


GMRI/Red Lobster, made numerous attempts to contact the US. 
government, including [Commerce] to determine whether the 
91.5% cash deposit rate for Huaiyin Foreign Trade Corp. applied to 
[Plaintiff] Huaiyin 30 before importing crawfish from [Plaintiff] 
Huaiyin 30. Red Lobster contacted [Plaintiff] Huaiyin 30 and 
[HFTC], the U.S. Embassy and [Commerce] itself seeking clarifica- 
tion in the summer of 1998. After seeking such clarification and re- 
ceiving only a copy of the antidumping order with the 91.5% cash 
deposit rate for Huaiyin Foreign Trade Corp., in the summer of 
1998, Red Lobster imported the crawfish from [Plaintiff] Huaiyin 
30 relying on the language in the antidumping order. 


(Pls.” Mem. to Commerce of 11/14/99, Pub. R. Doc. 125 at 15-16; see also 
Pls.’ Mem. Supp. Mot. J. Agency R. at 37-38.) 

The antidumping order remained unchallenged until September 
1998. At that time, Commerce “received a request from [Petitioner] to 
conduct an administrative review of the antidumping order on freshwa- 
ter crawfish tail meat from the PRC.” See Notice of Preliminary Results 
of Antidumping Duty Administrative Review and New Shipper Reviews, 
Partial Rescission of the Antidumping Duty Administrative Review, and 
Rescission of the New Shipper Review for Yancheng Baolong Biochemi- 
cal Products, Co. Ltd.: Freshwater Crawfish Tail Meat From the PR.C., 
64 Fed. Reg. 55,236, 55,237 (Oct. 12, 1999) (“Prelim. Results”). In its re- 
quest, Petitioner identified certain exporters of crawfish tail meat, in- 
cluding “Huaiyin Foreign Trade Corp.” for review. (See letter from 
Ablondi & Foster to Commerce of 9/30/98, Pub. R. Doc. 3 at 2); see also 
Initiation of Antidumping and Countervailing Duty Administrative Re- 
view, Requests for Revocation in Part and Deferral of Administrative Re- 
views, 63 Fed. Reg. 58,009, 58,010 (Oct. 29, 1998) (“Notice of 
Initiation”). Petitioner did not, however, name Plaintiff Huaiyin 30 in 
its petition and Commerce did not specifically name it in the Notice of 
Initiation. (See letter from Ablondi & Foster to Commerce of 9/30/98, 
Pub. R. Doc. 3 at 2); Notice of Initiation, 63 Fed. Reg. at 58,010. Com- 
merce then sent questionnaires to the PRC crawfish tail meat exporters 
identified in the Notice of Initiation. 

Thereafter, in September 1999, “[alfter an * * * inquiry from” the 
United States Customs Service (“Customs”), (Def.’s Mem. Opp’n to 
Mot. J. Agency R. at 22.), Commerce issued a “Clarification of Message” 
to Customs regarding which company was actually entitled to a cash de- 
posit based on the separate lower “HFTC” antidumping duty margin. 
(Def.’s Mem. Opp’n to Mot. J. Agency R., Ex. 7 at 4; Def.’s Mem. Opp’n to 
Mot. J. Agency R. at 22.) The Clarification of Message stated that HFTC 
“was also known as” Huaiyin 5 and, therefore, per the LTFV Final De- 
termination “only freshwater crawfish tail meat [entries] imported 
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from” HFTC or Huaiyin 5’ were entitled to a cash deposit based on the 
separate company-specific antidumping duty margin of 91.5 percent. 
(Def.’s Mem. Opp’n to Mot. J. Agency R., Ex. 7 at 4; Pls.” Mem. Supp. 
Mot. J. Agency R. at 10 (citation omitted).) As a result, imported craw- 
fish tail meat entries from Plaintiff Huaiyin 30 were to be entered witha 
cash deposit based on the PRC-wide antidumping duty margin of 201.63 
percent. In addition, in accordance with Commerce’s instructions, Cus- 
toms imposed a cash deposit based on the PRC-wide antidumping duty 
margin of 201.63 percent on all Plaintiff Huaiyin 30’s 1997-98 crawfish 
tail meat entries imported into the United States. (Id.) Consequently, 
certain domestic importers? of Plaintiff Huaiyin 30’s crawfish tail meat 
were required “to post additional cash deposits of approximately 110” 
percent to cover the difference. (Pls. Mem. Supp. Mot. J. Agency R., App. 
Tab 5 at 12.) 

On October 12, 1999, Commerce issued its preliminary findings for 
the administrative review of the antidumping order. See Prelim. Re- 
sults, 64 Fed. Reg. at 55,236. Commerce preliminarily determined that 
sales of crawfish tail meat imported into the United States from the PRC 
were made below normal value during the period of investigation. In 
making its determination, Commerce continued to treat the PRC as a 
nonmarket economy country. Id. at 55,241 (“In every case conducted by 
[Commerce] involving the PRC, the PRC has been treated as an [non- 
market economy] country.”). As such, Commerce followed its policy? 
that “exporters in [ponmarket economy countries] are entitled to sepa- 
rate, company-specific margins [if] they can demonstrate an absence of 
government control, both in law and in fact, with respect to [their] ex- 
port activities.” Jd. at 55,240. Companies that did not request a separate 
rate, and companies unable to demonstrate an absence of state control 
would be assigned the PRC-wide rate. Jd. In determining “the PRC- 
wide rate, [Commerce] used the highest rate from the petition, * * * 
which was [also] the PRC-wide rate in the” LTFV Final Determination. 
See Prelim. Results, 64 Fed. Reg. at 55,239. Consequently, Commerce 
continued to assess the PRC-wide antidumping duty margin, found in 
the initial investigation, of 201.63 percent. Jd. 

Following the review of comments on the Prelim. Results received 
from interested parties, including Plaintiff Huaiyin 30, Commerce is- 
sued the Final Results on April 19, 2000. In the Final Results, Com- 


7 Commerce, in making its clarification, stated that the entity known to it as Huaiyin 5 “is the same entity that sub- 
mitted the sales and factors information on which [Commerce] based the separate rate * * * in the LTF'V investigation” 
and, therefore, Huaiyin 5 was entitled to a cash deposit based on HFTC’s separate company specific antidumping duty 
margin of 91.5 percent. (See Issue and Decision Mem., Pub. R. Doc. 214 at 138.) As previously noted in footnote 4 supra, 
HFTC and Huaiyin 5 constitute the same entity. 


8The importers affected by Commerce’s Clarification of Message include the domestic importer Plaintiffs. (Pls.’ 
Mem. Supp. Mot. J. Agency R., App. Tab 5 at 1.) 


9 Commerce also followed its policy “that [a] separate-rates questionnaire must be [submitted and} evaluated each 
time a respondent makes a separate rate claim, regardless of any separate rate the respondent received in the past.” See 
Prelim. Results, 64 Fed. Reg. at 55,239 (citation omitted). Thus, HFTC had the burden of demonstrating, again, its 
independence from PRC governmental control. Commerce, however, was unable to perform verification of HFTC, be- 
cause “the company refused to permit verification * * * of its questionnaire response.” Jd. at 55,238 (citation omitted). 
As such, Commerce did “not use the information” submitted in HFTC’s questionnaire. Instead, Commerce decided 
that “the use of [facts available was] required for” HFTC. Id. (citation omitted). 
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merce made no changes to the margin calculations with respect to 
HFTC and Plaintiff Huaiyin 30 from the margins set out in the Prelim. 
Results. See Final Results, 65 Fed. Reg. at 20,949. Instead, Commerce 
concluded that HFTC and Huaiyin 5 constituted a single company, and 
that such company failed to demonstrate an absence of state control. 
Thus, crawfish tail meat entries labeled with either name were assigned 
the PRC-wide antidumping duty margin of 201.63 percent. Id. In addi- 
tion, Commerce determined that, since Plaintiff Huaiyin 30 had “not re- 
quested a separate rate” in the administrative review, it was not 
“entitled to a separate rate * * *. [Therefore,] all Chinese exporters not 
specifically named” in the Notice of Initiation that did not demonstrate 
an absence of state control “including [Plaintiff Huaiyin 30] were sub- 
ject to the” PRC-wide rate. Jd. (“Huaiyin Foreign Trade Corporation 
(30) * * * [is] subject to the PRC-wide rate of 201.63%.”). 


DISCUSSION 


Plaintiffs claim that Commerce: (1) violated statutory and regulatory 
procedures by failing to provide Plaintiffs with adequate notice of and 
an adequate opportunity to participate in the review investigation; and 
(2) by issuing its Clarification of Message, caused Customs improperly 
to increase Plaintiff Huaiyin 30’s cash deposit rate and wrongly apply it 
retroactively on Plaintiff Huaiyin 30’s entries of merchandise imported 
into the United States. In addition, Plaintiffs complain that payment by 
the United States Government of antidumping duties to the domestic 
industry, pursuant to 19 U.S.C. § 1675c(a), changes the antidumping 
statute from one remedial in nature into a statute that imposes a penal- 
ty and, therefore, Plaintiffs were entitled to full due process rights 
including a review proceeding as provided in the Administrative Proce- 
dure Act.!° 

The United States (“Government”), on behalf of Commerce argues 
that Commerce: (1) provided Plaintiffs with adequate notice of and an 
adequate opportunity to participate in the review investigation; and 
(2) properly clarified to Customs that Plaintiff Huaiyin 30 was not en- 
titled to a cash deposit based on the antidumping duty margin of 91.5 
percent. Finally, the Government claims that payment of antidumping 
duties to the domestic industry does not transform the antidumpingre- 
gime into one that imposes a penalty and, therefore, Plaintiffs were not 
entitled to full due process rights including a review proceeding as pro- 
vided in the Administrative Procedure Act. 


I. Adequate Notice Of and An Adequate Opportunity To Be Heard 


In their brief, Plaintiffs argue that they were given neither adequate 
notice of nor an adequate opportunity to participate in the administra- 
tive review because Commerce “did not name [Plaintiff] Huaiyin 30 in 
its Notice of Initiation * * *.” (Pls.’ Mem. Supp. Mot. J. Agency R. at 29.) 


10 See 5 US.C. § 551 et seq. (1994); see also GSA, S.R.L., v. United States, 23 CIT 920, 931, 77 F. Supp. 2d 1349, 1359 
(1999) (stating that “the APA does not apply to antidumping administrative proceedings.”); 19 U.S.C. 1677c(b)(provid- 
ing that an administrative hearing “shall not be subject to the provisions * * * of title 5 * * * of” the APA). 
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In addition, Plaintiffs contend that “despite [Commerce’s] clear in- 
structions to specify each individual producer or exporter for review, the 
Petitioner[] did not request that [Plaintiff] Huaiyin 30 be reviewed.” 
(Id. at 24.) In support of their argument, Plaintiffs rely on two related 
regulations. The first, 19 C.FR § 351.213, provides in relevant part: 
“Each year during the anniversary month of the publication of an anti- 
dumping * * * order, a domestic interested party * * * may request * * * 
that the Secretary conduct an administrative review * * * of specified in- 
dividual exporters or producers covered by an order * * *.” 19 CER 
§ 351.213(b)(1). Thesecond, 19C.FR. § 351.221, states that pursuant to 
subsection 351.213(b)(1): “In an administrative review * * * the Secre- 
tary * * * [w]ill publish the notice of initiation of the review no later than 
the last day of the month following the anniversary month * * *.” 19 
C.ER. § 351.221(c)(1)(i). Thus, Plaintiffs claim that because Commerce 
“did not include [Plaintiff] Huaiyin 30 in its Notice of Initiation” by spe- 
cifically naming it, “neither [Plaintiff] Huaiyin 30 nor the Plaintiff im- 
porters * * * received any real notice of the 1997-98 administrative 
review.” (Pls.” Mem. Supp. Mot. J. Agency R. at 26.) 

The Government, on the other hand, argues that “Commerce need 
not give personal notice to any party that could be affected by an admin- 
istrative review” and, therefore, it was “free to choose a variety of means 
to give reasonable notice that certain exporter’s goods [were] subject to 
an administrative review.” (Def.’s Mem. Opp’n to Mot. J. Agency R. at 
13.) As such, the Government claims that the constructive notice pro- 
vided by the Notice of Initiation “adequately advised [Plaintiff Huaiyin] 
(30) and its importers that they would be subject to the administrative 
review” of the antidumping order covering imports of crawfish tail meat 
from the PRC. (Id.) In other words, “the statement contained in the No- 
tice of Initiation clearly advised [Plaintiffs] that if any of the listed ex- 
porters did not qualify for a separate rate, all of the exporters of crawfish 
tail meat from the PRC would be subject to [the administrative] review.” 
(Id. at 14-15.) 

The court is not convinced of Plaintiffs’ arguments that they were 
provided with inadequate notice by the Notice of Initiation. On this mat- 
ter, Transcom, Inc. v. United States, 182 F.3d 876 (Fed. Cir. 1999) 
(“Transcom I”) and two later Transcom decisions of this court!! are 
instructive. As here, Transcom I involved an administrative review of 
an antidumping order affecting an exporter from a nonmarket economy 


11 See Transcom, Inc. v. United States, 24 CIT , 121 F Supp. 2d 690 (Nov. 7, 2000) (“Transcom II”) (finding no- 
tice of initiation at issue provided adequate notice); Transcom, Inc. United States, 24 CIT , 123 F. Supp. 2d 1372 
(Nov. 22, 2000) (finding notice of initiation at issue failed to provide adequate notice). 
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country that was not named in a notice of initiation. The CAFC found 
the notice of initiation at issue? to be inadequate because the importer: 


[H]ad no reason to expect that the antidumping duties on its ex- 
porters’ products could be affected by proceedings in which the ex- 
porters were not named as parties. Neither the statute nor 
Commerce’s regulations gave any hint that such a procedure would 
be used. Moreover, at the time of the administrative reviews at issue 
in this case, Commerce had not announced that it would be follow- 
ing a different practice with respect to unnamed exporters in ad- 


ministrative reviews of products from nonmarket economy 
countries * * *. 


Transcom I, 182 F.3d at 881. Thus, the CAFC held, inter alia, that Com- 
merce was required to “provide some form of notice that the administra- 
tive review may *** increase *** the antidumping duty rates 
applicable to its [unnamed] foreign exporters.” Jd. at 884. This being the 
case, Plaintiffs would be entitled to the relief they seek, ifit were shown 
that the Notice of Initiation failed adequately to alert them that their in- 
terests might have been affected by the pending administrative review. 
Here, the Notice of Initiation reads in relevant part: 


If one of the above named companies does not qualify for a separate 
rate, all other exporters of freshwater crawfish tail meat from the 
People’s Republic of China who have not qualified for a separate 
rate are deemed to be covered by this review as part of the PRC enti- 
ty of which the named exporter is part. 


Notice of Initiation, 63 Fed. Reg. at 58,010. Plaintiffs argue that this no- 
tice was inadequate and, therefore, they “did not request a review inves- 
tigation” or “participate in the review simply because they did not 
know” about the pendency of the administrative review. (Pls.’ Mem. 
Supp. Mot. J. Agency R. at 34.)!° Again, Transcom I is instructive. 
There, the CAFC found it persuasive that the language of the notice of 
initiation, at issue in that case, had not previously been used and that, 
therefore, unnamed exporters had inadequate notice of a change in 
Commerce’s policy that put them at risk with respect to their merchan- 


12 In Transcom I, the government argued that Commerce’s notice of initiation, which specifically named certain 


companies for review, was also sufficient to alert unnamed exporters of tapered roller bearings to the scope of the ad- 
ministrative review because: 


[A]ll exporters in a nonmarket economy cc ry are presumed to be part of the state-controlledentity * * *. [T}hat 
if any company named in the administra‘ . e review is found to be part of the state-controlled entity, the effect of 
that finding is to bring within the scope of the review any other exporters from that country that fail to demon- 
strate their independence from the state-controlled entity. According{ly] * * * if the unnamed exporters wish[] to 
avoid having the PRC rate applied to their exports, they should * * * voluntarily participate[] in the review[] and 
demonstrate[] their independence from the nonmarket economy entity. 
Transcom I, 182 F.3d at 881. The CAFC found, however, that the use of this language represented a new policy for Com- 
merce to which it did not alert potentially affected parties. Thus, the new policy, together with the language itself led 
the CAFC to conclude “that Transcom had no reason to expect that the antidumping duties on its exporters’ products 
could be affected by proceedings in which the exporters were not named as parties. Id. 

13 The Government, on the other hand, contends that the language in the Notice of Initiation “is no less clear than” 
the language in the notice of initiation at issue in Transcom II and, therefore, the court should conclude, as the court 
did in Transcom II, that Plaintiffs had sufficient “notice that the entries in which [they] had an interest could * * * be 
affected by the administrative review * * *.” (Def.’s Mem. Opp’n to Mot. J. Agency R. at 14.) The notice of initiation at 
issue in Transcom II was described by the court as follows, “In addition to listing the one hundred and one companies 
subject to the review, the ‘Notice of Initiation’ provided that ‘[a]ll other exporters of tapered roller bearings are condi- 
tionally covered by this review.’” Transcom II, 24CIT at__, 121 F Supp. 2d at 700. The court found that this language 
“gave Transcom * * * more than sufficient * * * notice that the particular entries in which Transcom had an interest 
could possibly be affected by the administrative review.” Id.,24CIT at__, 121 F. Supp. 2d at 701 (footnote omitted). 
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dise. The CAFC did acknowledge that following publication of such no- 
tice of initiation Commerce: 


[Blegan stating in notices of initiation * * * that all unnamed ex- 
porters * * * from the People’s Republic of China are conditionally 
covered by the review or, more explicitly, that if one of the named 
companies does not qualify for a separate rate, all other exporters 
that have not qualified for a separate rate are deemed to be covered 
by the review as part of the Single Chinese entity of which the 
named exporters are a part.[14] 


Transcom I, 182 F.3d at 882. Though the CAFC declined to find that this 
new language “satisflied] statutory and regulatory notification require- 
ments[,]” it did observe that such language went “far beyond any notice, 
constructive or otherwise, given to the unnamed exporters” in that case. 
Id. 

In addition, the CAFC stated that since Commerce was not “required 
to give personal notice to any party that could be affected by an adminis- 
trative review that its interests may be at stake[,]” id. (citation omitted), 
constructive notice by publication was adequate. !° Moreover, the CAFC 
did not find that a party must be specifically named for a notice of initia- 
tion to be adequate. Rather, the CAFC concluded that 19 US.C. 
§ 1675(a)!® and 19 C.ER. §§ 351.213(b)(1) and 351.221(c)(1), when tak- 
en together, provide “that any reasonably informed party should be able 
to determine, from the published notice of initiation read in light of an- 
nounced Commerce policy, whether particular entries in which it has an 
interest may be affected by the administrative review.” See Transom I, 
182 F.3d at 882-83. Thus, the CAFC did not find that only those specific 
parties named by domestic producers could be affected by the proceed- 
ings announced in a notice of initiation, or that such notice could only be 
adequate as to named parties rather than to a class. Id. at 882-83. 

Here, the notice given to Plaintiffs satisfies the CAFC’s criteria. First, 
Plaintiff Huaiyin 30 was a “reasonably informed” party by virtue of its 
being a PRC producer of crawfish tail meat that had previously: (1) tried 
to participate in the original crawfish tail meat antidumping investiga- 
tion and seek a company-specific antidumping duty margin therein; and 
(2) taken advantage of HFTC’s cash deposit, which was based on 


14 Commerce has been using this notice of initiation language in administrative reviews of antidumping orders cov- 
ering PRC exporters since August 1, 1997. See, e.g., Action: Notice of Initiation of Antidumping and Countervailing 
duty Administrative Reviews and Request For Revocation In Part, 62 Fed. Reg. 41,339, 41,345 (Aug. 1, 1997). This lan- 
guage is of the same import as the language used in the Notice of Initiation at issue here, and had been in use for more 
than a year prior to the Notice of Initiation being published. Thus, there is no serious argument that the language used 
in the Notice of Initiation represented a change in policy. 

15 See also Transcom, II, 24 CIT at ___,n.10, 121 F Supp. 2d at 701, n.10 (“Constructive notice is information or 
knowledge of a fact imputed by law to a person * * * because he could have discovered the fact by proper diligence, and 
his situation was such as to cast upon him the duty of inquiring into it. * * *” (citation omitted)). 

16 Subsection 1675(a) of title 19 provides, inter alia: 


At least once during each 12-month period beginning on the anniversary of the date of publication of * * * an anti- 
dumping duty order * * * the administrating authority, if a request for such a review has been received and after 
publication of notice of such review in the Federal Register, shall * * * 
(B) review, and determine * * * the amount of any antidumping duty * * * 
and shall publish in the Federal Register the results of such review, together with notice of any duty to be assessed, 
estimated duty to be deposited, or investigation to be resumed. 
19 US.C. § 1675(a)(1)(B). 
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HFTC’s separate company-specific antidumping duty margin. As such, 
Plaintiff Huaiyin 30, though not specifically named, was well situated to 
determine from the Notice of Initiation that its 1997-98 crawfish tail 
meat entries could be affected by the administrative review. Second, the 
domestic importer Plaintiffs can also be found to be “reasonably in- 
formed” parties to whom the Notice of Initiation provided adequate no- 
tice. These Plaintiffs were fully aware that an entity with “Huaiyin” in 
its name was supplying them with crawfish tail meat. They received a 
copy of the antidumping order which, together with Plaintiff Huaiyin 
30’s representations, apparently convinced them that they were being 
supplied by the “Huaiyin” entity that was named in the antidumping 
order as the one entitled to take advantage of the cash deposit based on 
the company-specific antidumping duty margin of 91.5 percent. As this 
was the same entity that was specifically named in the Notice of Initia- 
tion,!" Plaintiffs cannot now be heard to claim that, at the time the No- 
tice of Initiation was published (October 29, 1998 nearly a year prior to 
the issuance of the Clarification of Message), they did not believe that 
the “Huaiyin” entity named in the Notice of Initiation was their suppli- 
er. Thus, the domestic importer Plaintiffs had reason to believe that the 
crawfish tail meat entries in which they had an interest could be affected 
by the administrative review. 

Because they received adequate notice, the court is necessarily unper- 
suaded by Plaintiffs’ claim that they could not have participated in the 
administrative review until after the Prelim. Results were published. As 
noted above, Plaintiff Huaiyin 30 is a crawfish tail meat exporter that 
had reason to expect that, at the time the Notice of Initiation was pub- 
lished, its 1997-98 crawfish tail meat entries could be affected by the ad- 
ministrative review. Moreover, as Commerce specifically named the 
“Huaiyin” entity in the Notice of Initiation that the domestic importer 
Plaintiffs believed to be their crawfish tail meat supplier, they cannot 
claim that the Notice of Initiation failed adequately to alert them of the 
pendency of the administrative review. As to the time frame during 
which Plaintiffs were given an opportunity to participate in the review 
investigation, the Notice of Initiation quite clearly stated that, “[i]f one 
of the [specifically] named companies does not qualify for a separate 
rate, all other exporters * * * who have not qualified for a separate rate 
are deemed to be covered by this review * * *.” See Notice of Initiation, 
63 Fed. Reg. at 58,010. Thus, Plaintiffs were given a choice, at the time 
the Notice of Initiation was published, to either participatein the review 
by seeking a separate company-specific antidumping duty margin, or 
risk being assigned the PRC-wide rate should any named company fail 
to qualify for a separate rate. By choosing not to participate in the re- 
view investigation, Plaintiffs and any other similarly situated entities, 


17 See LTFV Final Determination, 62 Fed. Reg. at 48,219 (“The ad valorem weighted-average dumping margins are 
as follows * * * Huaiyin Foreign Trade Corp. * * * 91.50” percent.); see also Notice of Initiation, 63 Fed. Reg. at 
58,009-10 (“The Department of Commerce has received requests to conduct administrative reviews of various anti- 
dumping * * * orders and findings with September anniversary dates. In accordance with the Department’s regula- 
tions, we are initiating review|]” of the following company: “Huaiyin Foreign Trade Corp.”). 
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risked the consequences of their inaction. The court, therefore, finds 
that the Notice of Initiation gave adequate notice to Plaintiffs of the pen- 
dency of the administrative review, and that Plaintiffs had an adequate 
opportunity to participate in such review. 


IT. Commerce’s Clarification of Message To Customs 


The next question presented is whether Commerce properly clarified 
to Customs which PRC exporter was entitled to take advantage of cash 
deposits based on the antidumping duty margin of 91.5 percent. Plain- 
tiffs do not dispute Commerce’s authority to apply a presumption of 
state control and assess a PRC-wide antidumping duty margin where a 
PRC exporter fails to demonstrate an absence of state control. Rather, 
Plaintiffs argue that Commerce’s Clarification of Message to Customs— 
that only the entity known as HFTC or Huaiyin 5 was entitled to the 
lower cash deposit based on the antidumping duty margin of 91.5 per- 
cent—was improper, because Plaintiffs relied “in good faith upon [Com- 
merce]’s mistake” of allowing Customs to assign a cash deposit to 
Plaintiff Huaiyin 30’s entries of merchandise based on the lower anti- 
dumping duty margin of 91.5 percent. Plaintiffs, further, argue that 
Commerce “should not be * * * allowed to gain a windfall as a direct re- 
sult of its mistake by applying retroactive duties” to Plaintiff Huaiyin 
30’s 1997-98 crawfish tail meat entries. (Pls.. Mem. Supp. Mot. J. 
Agency R. at 44.) 

The Government, on the other hand, argues that “Commerce did not 
make a mistake.” The Government contends that “[dJuring the * * * in- 
vestigation [leading to the LTFV Final Determination], Commerce de- 
termined that the HFTC entity that participated * * * and responded to 
Commerce’s requests for information was entitled to a separate rate of 
91.5 percent ad valorem,” and, therefore, “[tjhe clarification merely 
stated HFTC’s address and the two other names under which it was 
known.”!® (Def.’s Mem. Opp’n to Mot. J. Agency R. at 24.) In addition, 
the Government argues that, since HFTC “advised Commerce for the 
first time on August 31, 1999 that its official name was” HFTC, Com- 
merce, therefore, “did not make a mistake in assigning the 91.5 percent 
rate in the” LTFV Final Determination to HFTC “because that was how 
the HFTC entity that was investigated represented itself during the in- 
vestigation.” (Id. at 25-26 (citations omitted.) Finally, the Government 
contends that “Commerce[] had no reason to refer to” Plaintiff Huaiyin 
30 in the LTFV Final Determination “because Commerce was not even 
aware of the existence of [Plaintiff Huaiyin 30] during the investiga- 
tion.” (Id. at 26.) 

Plaintiffs’ argument that Commerce’s September 1999 Clarification 
of Message had improper results is unconvincing. Commerce’s Clarifi- 
cation of Message merely alerted Customs as to which PRC crawfish tail 
meat exporter was entitled to avail itself of cash deposits based on the 
separate company-specific antidumping duty margin. That this export- 


18 See footnote 4, supra. 
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er was HFTC and not Plaintiff Huaiyin 30 in no way means that the 
United States Treasury gained a “windfall.” First, the local PRC gov- 
ernment’s decision to allow Plaintiff Huaiyin 30 to use HFTC’s separate 
company-specific antidumping duty margin of 91.5 percent was in no 
way authorized by Commerce. Second, Plaintiff Huaiyin 30 was fully 
aware that it had been assigned the PRC-wide antidumping duty mar- 
gin but, nonetheless, participated in taking advantage of cash deposits 
based on HFTC’s lower rate when exporting its product to the United 
States. As Plaintiff Huaiyin 30 did not take part in either the original 
investigation or the administrative review, it cannot now claim any en- 
titlement to cash deposits based on a company-specific antidumping 
duty margin. With respect to the domestic importer Plaintiffs, their re- 
liance on their inadequate investigation and on Plaintiff Huaiyin 30’s 
representations cannot be attributed to Commerce. Commerce can 
hardly be held accountable for the similarity among exporters’ names 
and a supplier’s deceptive business practices. Commerce had no reason 
to know that Plaintiff Huaiyin 30 existed prior to Custom’s inquiry in 
September of 1999 and, thus, no reason to make a distinction among the 
“Huaiyin” named entities until such time. Thus, the claims of both 
Plaintiff Huaiyin 30, and the domestic importer Plaintiffs of “good 
faith” reliance or the history of Customs applying HFTC’s cash deposit 
rate to Plaintiff Huaiyin 30’s merchandise are not credible. 


III. Continued Dumping and Subsidy Offset Act of 2000 


Plaintiffs’ final argument is that the Continued Dumping and Subsi- 
dy Offset Act of 2000, 19 U.S.C. § 1675c (2000) (“Byrd Amendment”), 
transforms the antidumping statute!? from being remedial in nature 
into a law that imposes penalties. (Pls.’ Mem. Supp. Mot. J. Agency R. at 
49.) Prior to enactment of the Byrd Amendment, duties collected pur- 
suant to antidumping orders were deposited with the Treasury for gen- 
eral purposes. By enactment of the Byrd Amendment, however, 
Congress modified the antidumping statute so that “[d]uties assessed 
pursuant to * * * an antidumping order * * * shall be distributed on an 
annual basis * * * to the affected domestic producers * * *.” 19 U.S.C. 
§ 1675c(a). In other words, as aresult of the Byrd Amendment, these du- 
ties are to be distributed to the firms that petitioned for relief, and to 
those firms that supported the petition. See 19 U.S.C. § 1675c(b)(1)(A), 
(B). 

It is well settled that the antidumping statute, as it existed prior to 
enactment of the Byrd Amendment, did not impose a penalty. An early 
decision of the United States Court of Customs and Patent Appeals re- 
viewed the nature of the antidumping statute and found that: 


[W]e cannot escape the conviction that the expressed purpose of 
Congress, in the Antidumping Act of 1921, was to impose not a pen- 
alty, but an amount of duty sufficient to equalize competitive condi- 
tions between the exporter and American industries affected * * *. 


19 Section 516A of the Tariff Act of 19380, as amended, 19 U.S.C. § 1516a (1994). 
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It follows that the Antidumping Act of 1921 is not repugnant to the 
provisions of said Amendment V [tothe U.S. Constitution], as deny- 
ing to the importer due process of law * * *. 


C.J. Tower & Sons v. United States, 21 C.C.PA. 417, 427-28, 71 F.2d 438, 
445-46 (1934). Since C.J. Tower courts have continued to find that, 
“(djumping duties are not penal in nature, but are ‘additional duties’ to 
equalize competitive conditions between the exporter and [affected U.S. 
industries].” See Union Camp Corp. v. United States, 22 CIT 267, 278, 8 
F. Supp. 2d 842, 852 (1998) (citing Imbert Imp., Inc. v. United States, 67 
Cust. Ct. 569, 576 n.10, 331 F Supp. 1400, 1406 n.10 (1971), aff'd, 60 
C.C.PA. 123, 475 F2d 1189 (1973)). Moreover, because the imposition of 
these duties was “not penal, retaliatory or compensatory,” Chr. Bjelland 
Seafoods A/C v. United States, 16 CIT 945, 953 (1992) (citation omitted), 
the statute was solely remedial. Chaparral Steel Co. v. United States, 
901 F2d 1097, 1103-04 (Fed. Cir. 1990). 

Plaintiffs argue that the changes in the antidumping statute effected 
by the Byrd Amendment nullify the remedial nature of the statute and 
impose a penalty entitling Plaintiffs to “full due process rights, includ- 
ing a hearing before a neutral judge” because the Fifth Amendment de- 
mands due process where there is a deprivation of “life, liberty or 
property.” (Pls.’ Mem. Supp. Mot. J. Agency R. at 50 (citation omitted)); 
see 5 U.S.C. § 551 et seq. (1994). The Government, on the other hand, 
contends that the “provision for the distribution * * * of antidumping 
duties that have been collected to the affected domestic producers does 
not change the purpose and remedial aspect of the antidumping law into 
a punitive one” because: (1) “importers continue to be liable for anti- 
dumping duties equal to the amount by which the normal value exceeds 
the export or constructed export price for the merchandise”; and (2) the 
“amendment does not make any changes to existing procedures” re- 
garding how Commerce determines an importer’s antidumping duty li- 
ability. (Def.’s Mem. Opp’n to Mot. J. Agency R. at 20-21 (citations 
omitted).) Finally, Plaintiffs counter that the Government’s position 
that there has been no change in the magnitude of the duties collected is 
irrelevant because “a change in the remedy is a change to * * * the pur- 
pose of the law.” (Pls.’ Reply Mem. Supp. Mot. J. Agency R. at 14.) The 
court agrees with the Government. 

First, the changes made by the Byrd Amendment to the antidumping 
statute do not impose upon foreign exporters the types of burdens tradi- 
tionally found to constitute civil or criminal penalties and, thus, the con- 
sequent necessity of a hearing pursuant to the Fifth Amendment. In 
general, “‘A penalty is asum of money of which the law exacts payment 
by way of punishment for the doing of some act that is prohibited, or 
omitting to do some act that is required to be done.’” Brown v. Cummins 
Distilleries Corp., 56 F Supp. 941, 942 (WD. Ken. 1944) (citation 
omitted). As such, the amount of a penalty generally bears no relation to 
the cost of remediation of any harm caused by the performance or fail- 
ure of performance of the act. United States v. DelBellas, 23 CIT 600, 
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601 (1999)?° (noting that in the context of a civil penalty proceeding un- 
der 19 US.C. § 1592 “there is nothing in the language of [the statute] 
indicating that the amount of the penalty is in any way related to costs 
incurred by the government.”); see also Cummins Distilleries Corp., 56 
F Supp. at 942 (“In a proceeding of this nature the [Government] has 
suffered no damages, and the action is not for the purpose of compensa- 
tion.”). Another indicator of whether a statute provides for a penalty is 
the magnitude of the burden imposed. Indeed, courts have found that a 
duty may constitute a penalty where it is “enormously in excess of the 
greatest amount of regular duty ever imposed upon an article of the 
same nature * * *.” See Helwig v. United States, 188 U.S. 605, 611-13 
(1902) (finding that where reappraisement of imported merchandise re- 
sulted in an increased duty of $354.00, and the further “sum” imposed 
by statute was $9,067.68, such further sum was a penalty because “the 
amount imposed was so large in proportion to the value of the merchan- 
dise imported, as to show beyond doubt that it was a sum imposed not, in 
fact, as a duty upon an imported article, but as a penalty and nothing 
else.”). Here, the facts do not support a finding of a penalty. First, the 
amount of the antidumping duty assessed is directly related to the reme- 
dial goal of equalizing “competitive conditions|[,]” C.J. Tower & Sons, 21 
C.C.PA. at 427, 71 F2d at 445, and this amount is determined in all re- 
spects as it was prior to the adoption of the Byrd Amendment. Second, 
the magnitude of the duty cannot be said to be so large as to necessarily 
constitute a penalty, since the amount assessed following the enactment 
of the Byrd Amendment is identical to the amount assessed prior to the 
amendment’s enactment. 

Next, Congress itself may determine that a provision not be regarded 
as a penalty. See Helwig, 188 US. at 613 (“If it clearly appears that it is 
the will of Congress that the provision shall not be regarded as a penalty, 
the Court must be governed by that will.”); see also United States v. Re- 
organized CFSI Fabricators of Utah, Inc., 518 U.S. 213, 221 n.5 (1996) 
(citing Helwig). This holds true in situations where Congress deter- 
mines how funds are to be dispensed. See Helwig, 188 U.S. at 613 (“Con- 
gress may enact that such a provision should not be considered as a 
penalty or in the nature of one * * * with reference to the distribution of 
moneys thus paid* * *.”). In enacting the changes contained in the Byrd 
Amendment, Congress determined that the funds collected were to be 
distributed to domestic producers. In support of its determination, Con- 


20 DelBellas is one of a line of cases of this court discussing the magnitude of an assessed amount and its relation to 
actual damage sustained. These cases examined civil penalties to determine whether such penalties constituted 
“double jeopardy.” See, e.g., United States v. Danzler Lumber & Exp. Corp., 16 CIT 1050, 1056, 810 F. Supp. 1277, 1283 
(1992) (discussing amount of recovery for violations may be “so excessive as to inflict punishment * * *.”), and United 
States v. Gordon, 10 CIT 292, 297, 634 F. Supp. 409, 415 (1986) (discussing magnitude of amount assessed as factor in 
determining remedial effect of statute; and considering relation of damage sustained by society to magnitude of 
amount assessed, as factor in determining whether statute was remedial or constituted punishment). 
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gress made certain findings”! including: “continued dumping * * * of 
imported products after the issuance of antidumping orders * * * can 
frustrate the remedial purpose of the laws by preventing market prices 
from returning to fair levels” and that “United States trade laws should 
be strengthened to see that the remedial purpose of those laws is 
achieved.” Agriculture, Rural Development, Food and Drug Adminis- 
tration and Related Agencies Appropriations Act of 2000, 106 Pub. L. 
387, Title X (Continued Dumping and Subsidy Offset] § 1002 (3), (5), 
114 Stat. 1549 (2000), as enacted. In order to effect this purpose, Con- 
gress chose to distribute the collected duties to affected domestic pro- 
ducers in hopes that they “will [not] be reluctant to reinvest or rehire 
and may be [able] to maintain pension and health care benefits that con- 
ditions of fair trade would permit. Similarly, small businesses and Amer- 
ican farmers and ranchers may be [able] to pay down accumulated debt, 
to obtain working capital, or to otherwise remain viable.”22 Id. at (4). 
These findings demonstrate that Congress sought to change the anti- 
dumping law in order to strengthen its remedial purpose. Thus, rather 
than imposing a penalty on foreign exporters, Congress’ enacted pur- 
pose was to “strengthen[] * * * the remedial purpose of” the antidump- 
ing statute. Id. at (5). Congress having clearly expressed its remedial 
purpose, this court is bound by its will. 

Finally, while courts have found that the antidumping statute, as it 
existed prior to the enactment of the Byrd Amendment, was remedial in 
nature and, thus, did not constitute a penalty, these courts did not find 


that the duties imposed by that statute were the exclusive way in which 
this remediation could be accomplished. See generally C.J. Tower & 
Sons, 21 C.C.PA. at 417, 71 F2d at 438; Union Camp Corp., 22 CIT at 


21 These findings were as follows: 


(1) Consistent with the rights of the United States under the World Trade Organization, injurious dumping is to 
be condemned and actionable subsidies which cause injury to domestic industries must be effectively neutralized. 

(2) United States unfair trade laws have as their purpose the restoration of conditions of fair trade so that jobs 
and investment that should be in the United States are not lost through the false market signals. 

(3) The continued dumping or subsidization of imported products after the issuance of antidumping orders or 
findings or countervailing duty orders can frustrate the remedial purpose of the laws by preventing market prices 
from returning to fair levels. 

(4) Where dumping or subsidization continues, domestic producers will be reluctant to reinvest or rehire and 
may be unable to maintain pension and health care benefits that conditions of fair trade would permit. Similarly, 
small businesses and American farmers and ranchers may be unable to pay down accumulated debt, to obtain 
working capital, or to otherwise remain viable. 

(5) United States trade laws should be strengthened to see that the remedial purpose of those laws is achieved. 

H.R. 4461, 106th Cong. (2000), reprinted in 2000 US.C.C.A.N . 1549, 1549A-72, 73. 


22 With or without the Byrd Amendment, the duties imposed by the antidumping statute are not compensatory in 
nature because, rather than providing payment for past injury, they are prospective in nature, 19 U.S.C. § 1675c(b)(4), 
and used to “equalize competitive conditions * * *.” C.J. Tower & Sons, 21 C.C.PA. at 427, 71 F.2d at 445. The Byrd 
Amendment does not change the prospective nature of these duties, nor does it provide that such funds should be used 
to compensate affected domestic firms for past injuries. Rather, the funds obtained by these duties are distributed to 
affected domestic firms for qualifying expenditures: 


The term “qualifying expenditure” means an expenditure incurred after the issuance of the antidumping duty 
finding or order or countervailing duty order in any of the following categories: 
(A) Manufacturing facilities. 
(B) Equipment. 
(C) Research and development. 
(D) Personnel training. 
(E) Acquisition of technology. 
(F) Health care benefits to employees paid for by the employer. 
(G) Pension benefits to employees paid fo or by the employer. 
(H) Environmental equipment, training, or technology. 
(I) Acquisition of raw materials and other inputs. 
(J) Working capital or other funds needed to maintain production. 
19 U.S.C. § 1675c(b)(4). 
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267, 8 F Supp. 2d at 842; Chr. Bjelland Seafoods, 16 CIT at 945; Chapar- 
ral Steel Co., 901 F2d at 1097. Prior to the enactment of the Byrd 
Amendment, any duties collected were deposited with the Treasury. 
Now, these same duties are to be collected and distributed to parties af- 
fected by dumping. At its base, Plaintiffs argument is that this amended 
statutory scheme is not remedial because it will not “‘equalize competi- 
tive conditions between the exporter and American Industries affected 
* * *” (Pls.” Mem. Supp. Mot. J. Agency R. at 49 (citing C.J. Tower).) 
Congress, however, has concluded otherwise. The wisdom of the manner 
in which Congress chooses to achieve its “remedial purpose” to “equal- 
ize competitive conditions,” is not a matter of inquiry for this court. See 
Hampton, Jr. Co. v. United States, 14C.C.PA. 350, 366 (1926) (“Whether 
the particular statute before us is wise or unwise is not for our consider- 
ation. This is a political question, with which courts will not deal. The 
cure for an unwise and injudicious exercise of its constitutional powers 
by Congress lies with the people, from whom its members derive their 
commissions.” (citing Springer v. United States, 102 U.S. 586 (1880); 
Kuttroff, Pickhardt & Co. v. United States, 12 Ct. Cust. App. 299 (1924); 
McCray v. United States, 195 U.S. 27 (1904))). 


CONCLUSION 


For the reasons set forth above, the court concludes that Commerce 
provided Plaintiffs with adequate notice of the pendency of the adminis- 
trative review and an adequate opportunity to participate in such re- 
view; that Commerce properly clarified to Customs that Plaintiff 


Huaiyin 30 was not entitled to cash deposits based on antidumping duty 
margin of 91.5 percent; and that payment of antidumping duties to the 
domestic industry in accordance with the Byrd Amendment does not 
transform the antidumping regime into one that imposes a penalty. 
Thus, the court denies Plaintiffs’ motion for judgment upon the agency 
record and Commere’s final determination is sustained. Judgment is 
entered accordingly. 
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MEMORANDUM OPINION AND ORDER 
I 


INTRODUCTION 


WALLACH, Judge: Purusant to USCIT Rule 59, Plaintiff Ammex, Inc. 
(“Ammex”) moves the court to reconsider its decision in Slip Opinion 
02-20 and accompanying order, dated February 22, 2002 (“Slip Op.”),! 
in which the court denied Ammex’s Motion for Order to Show Cause 
Why Defendant Should Not be Held in Contempt (“Ammex’s Contempt 
Motion”). Ammex claims the February 22, 2002 opinion should be re- 
considered because, it says: (1) the court reviewed Ammex’s res judicata 
argument under issue preclusion instead of claim preclusion principles, 
and (2) the opinion misconstrues Ammex’s October 23, 2000 letter to 
Customs as a forfeiture of Ammex’s ability to challenge the revocation 


decision on res judicata grounds. Ammex’s Motion for Reconsideration 
is denied. 


II 
DISCUSSION 


The grant of a motion for reconsideration is within the sound discre- 
tion of the court. Union Camp Corp. v. United States, 21 CIT 371, 963 F 
Supp. 1212, 1213 (1997). “The purpose of a rehearing is not to relitigate 
the case but, rather, to rectify a fundamental or significant flaw in the 
original proceeding.” Asociacion Colombiana de Exportadores de Flores 
v. United States, 22 CIT 724, 19 F Supp.2d 1116, 1118 (1998). It is well 
established that the court will not disturb its decision unless it is “mani- 
festly erroneous.” Precision Speciality Metals v. United States, 182 F 
Supp.2d 1314, 1321 (CIT 2001). The circumstances in which a “signifi- 
cant flaw” or “manifestly erroneous” decision is present are as follows: 

(1) an error or irregularity in the trial; (2) a serious evidentiary 
flaw; (3) adiscovery of important new evidence which was not avail- 


able even to the diligent party at the time of trial; or (4) an occur- 
rence at trial in a nature of an accident or unpredictable surprise or 


1 Familiarity with the court’s earlier opinion is assumed. 
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unavoidable mistake which impaired a party’s ability to adequately 
present its case. 


USEC, Inc. v. United States, 138 F. Supp.2d 1335, 1337 (CIT 2001). Am- 
mex has not established that reconsideration of the court’s earlier deci- 
sion is warranted. 

Contrary to Ammex’s argument, the court’s February 22, 2002 opin- 
ion rested on the court’s lack of jurisdiction to hear Ammex’s contempt 
motion. See Slip Op. at 6-10. In addressing the numerous arguments 
raised by Ammex, the court found Ammex’s res judicata argument un- 
persuasive and stated that “[i]ssue preclusion should thus not operate 
to bar either party from raising [the] issue in the correct procedural pos- 
ture.” Jd. at 11. Ammex now argues that the focus of its res judicata ar- 
gument was on claim preclusion grounds and that the court erred by 
focusing instead on issue preclusion. 

“Under the doctrine of res judicata [claim preclusion], a judgment on 
the merits in a prior suit bars a second suit involving the same parties or 
their privies based upon the same claim or cause of action.” Golden Pac. 
Bancorp v. United States, 15 F3d 1066, 1071 (Fed. Cir. 1994) (citing 1B 
James W. Moore et al., Moore’s Federal Practice 1 0.401[1] (2d ed. 
1993)). The court is not persuaded that the claim or cause of action in 
Ammex, Inc. v. United States, 116 F Supp.2d 1269 (CIT 2000) (“Ammex 
I”), is the same claim at the basis of Customs’ revocation of the Septem- 
ber 5, 2000 letter. In denying Ammex’s Contempt Motion, the court rec- 
ognized the distinction between Ammex’s initial claim raised in Ammex 
I (that the specific decisions and rationale contained in the challenged 
Customs Headquarter rulings were arbitrary, capricious, or contrary to 
law) and the separate and distinct claim with which Ammex challenged 
Customs’ revocation of the September 5, 2000 letter (that the fuel sold 
at Ammex’s duty-free store satisfies the statutory definition of “duty- 
free merchandise” aad that such fuel is not subject to federal tax). See 
Slip Op. at 7. Because claim preclusion operates to “bar a second suit 
raising claims based on the same set of transactional facts,” Jet, Inc. v. 
Sewage Aeration Sys., 223 F.3d 1360, 1362 (Fed. Cir. 2000), and Ammex 
has failed to establish that the “transactional facts”underlying the 
claim in Ammex I are the same as those underlying Customs’ revocation 
decision, Ammex’s claim preclusion argument failed then, and still fails. 

Ammex also argues in its Motion for Reconsideration that a mistake 
of fact underlies the court’s conclusions regarding Ammex’s October 23, 
2000 letter of Ammex to Customs. “Contrary to the Court’s understand- 
ing,” Ammex argues, “Ammex did not write the October 23, 2000 letter 
because Ammex believed the excise tax question was left unresolved af- 
ter Ammex I.” Memorandum of Law in Support of Ammex, Inc.’s Mo- 
tion for Reconsideration (“Ammex’s Memo”) at 7 (footnotes omitted). 
As previously noted, the court’s opinion was grounded on the basis that 
the court lacked jurisdiction to hear Ammex’s contempt motion because 
such motion raised an issue separate and distinct from the issues raised 
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in the original proceeding. The opinion simply did not rest on any con- 
clusions the court drew from the October 23, 2002 letter. 

The decision to grant or deny a civil contempt motion is discretionary. 
MAC Corp. of Am. v. Williams Patent Crusher & Pulverizer Co., 767 F2d 
882, 885 (Fed. Cir. 1985). Ammex has not established the existence of a 
fundamental, significant, or relevant flaw in the original proceeding, 
nor brought to light any evidence that the court’s decision is manifestly 
erroneous. Instead, Ammex has merely reiterated its original position 
and again mischaracterized the court’s holding in Ammex I. Given Am- 
mex’s failure to establish the requisites for reconsideration and the dis- 
cretionary nature of a decision on a contempt motion, Ammex’s motion 
is unpersuasive. 


Ill 
CONCLUSION 


For the foregoing reasons, Ammex’s Motion for Reconsideration is de- 
nied. 
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